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DAVID DUDLEY FIELD. 


The above is a tolerably fair portrait of one 
who may be justly considered the most dis- 


tinguished American lawyer now living. 
David Dudley Field was bornin Haddam, 
Conn., Feb. 13, 1805. He is consequently 
now nearly eight-one years of age. He 
was graduated from Williams College in 
1825. He studied law in Albany and after- 
wards in New York City, and was admit- 
ted an attorney and solicitor in 1828, anda 
counsellor in 1830. He immediately entered 
upon an active practice. As early as 1836 
he began in New York the agitation of law 
reform and the reform of remedial procedure, 
and for fifty years he has been the foremost 
champion in English speaking countries of 
the codification of the law. A code of civil 
procedure, drawn by a commission of which 
he was a member, and enacted in 1848 by the 
legislature of New York, has been sub- 
sequently adopted with little modification by 
many of the States, and has formed the basis 
of the sweeping law reforms which were en- 
acted in England in 1873 and 1875. The 
history of his efforts in behalf of codification 
would be a history of.codification itself in the 
State of New York. It would show that, 
owing to a blind and unreasoning opposition- 
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his efforts have so far been only in part suc, 
cessful. His crowning work in this regard 
was his draft of a civil code, presented to the 
New York legislature for the first time in 
1865. Although it has been pronounced by 
the most eminent legal scholars in America 
and Europe to be a masterpiece of analysis, 
it has never been enacted in New York; but, 
if we are not mistaken, has been twice de- 
feated by governor’s vetoes, and twice by ad- 
verse majorities in the legislature. It was, 
however, enacted in California in 1872, and 
has furnished the basis of civil rights in that 
State from that day to this. The territory 
of Dakota followed the example of California, 
and we shall soon have the spectacle of a 
fourth State in the Union which is governed 
by a civil code. The first is Louisiana; the 
second is Georgia, whose civil code, prepar- 
ed by Mr. Cobb in 1863, during the throes of 
the civil war, has remained the law of that 
State ever since; the third is California, and 
the fourth willbe Dakota. Mr. Field has ex- 
tended his efforts in behalf of the codification 
of the law to the subject of the law of na- 
tions, and is the principal author of an ideal 
international code submitted to a committee 
of jurists of various countries appointed by 
the British Association for the Promotion of 
Social Science, in 1866, of which committee 
he wasamember. He isa member of the 
Association for the Reform and Codification 
of the Law of Nations, and will attend the 
session of that body in Europe next summer. 
Though an octogenerian, Mr. Field is still in 
active practice. His eye is bright; his step 
is elastic; his voice isas tender and musical 
like thatfof a woman. His manner is, for 
the most part, conciliatory and urbane; but 
when crossed by an unreasonable adversary 
he is a very war-horse in debate. The stu- 
pid, malicious and even uncandid opposition 
to the codification of the law which he en- 
counters in the New York Bar Association, 
and elsewhere, arouses in him a power of de- 
bate which reminds one of Tennyson's ideal- 
ized King Arthur: 
“Tn this heathen war the fire of God 


Fills him; I never knew his like; there lives 
No greater leader.” 
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CURRENT EVENTS. 





Axssent Herrs anp Next or Kin.—Some 
two hundred visionaries assembled the other 
day in St. Louis to talk over the question of 
how to get possession of the modest sum of 
$800,000,000.00 said to be held by the Ac- 
countant-General of the English Court of 
Chancery for the heirs of what was called the 
Chase-Townley estate. The daily papers 
dished up to their readers two or three col- 
umns of each day’s proceedings, interspersed 
with numerous portraits of the so-called 
‘‘heirs,’’ male and female. The fool-killer 
did not make his appearance, and all of them 
dlispersed to their respective homes without 
physical harm and with undiminished ‘‘ex- 
pectations.”’ 


”’ 





Tue Next MEETING OF THE AMERICAN 
Bar AssocraTion.—We learn from private 
advices that the next meeting of the Ameri- 
can Bar Association will again be held at Sara- 
toga Springs. So far as we know, this is the 
only body of national reputation and import- 
ance which meets habitually in a little out-of- 
the-way place where there are no newspapers 
capable of publishing its proceedings. At 
its last meeting a Saratoga daily paper con- 
tained, in the space of two or three inches, a 
notice of its proceedings for the preceding 
day, and in the same issue devoted two or 
thre columns toa ball given by one of the lead- 
ing hotels. The manner in which this body 
would be treated in Chicago or St. Louis is 
well illustrated by the handsome way in which 
the daily papers of St. Louis have treated 
the two annual sessions of the Cattlemen’s 
Convention which have met here. A full 
page in each of the leading morning papers 
was devoted to the proceedings, and numer- 
ous portraits of the more conspicuous mem- 
bers of the association were published. As 
the American Bar Association carries on its 
work now, it proceedings do not reach or at- 
tract popular attention, except indirectly 
through its members. 





Tue PRESIDENT’s RECOMMENDATION TOUCH- 
ING THE RE-ORGANIZATION OF UnITED STATES 
Courts.—The President in his annual mes- 
sage, referring to the recommendations con- 





tained in the report of the Attorney-General, 
submits the following: ‘‘The condition of 
the business in the courts of the United 
States is such that there seems to be an im- 
perative necessity for remedial legislation on 
the subject. Some of these courts are so 
overburdened with pending causes that the 
delays in determining litigation amount often 
to adenial of justice. Among the plans 
suggested for relief is one submitted by the 
Attorney-General. Its main features are the 
transfer of all the original jurisdiction of the 
Circyit Courts to the District Courts, and an 
increase of judges for the latter; where 
necessary, an addition of judges to the Cir- 
cuit Courts, and constituting them exclusive- 
ly courts of appeal, and reasonably limiting 
appeals thereto; further restrictions of the 
right to remove cases from the State to Federal 
courts; permitting appeals to the Supreme 
Court from the courts of the District of Col- 
umbia and the territories only in the same 
cases as they are allowed from State courts, 
and guarding against an unnecessary num- 
ber of appeals from the circuit courts. I ap- 
prove the plan thus outlined, and recommend 
the legislation necessary for its application 
to our judicial system.’’ It remains to be 
seen whether this will have the effect of pro- 
ducing the needed legislation at the present 
session of Congress. Past Congresses have 
been shamefully remiss in this regard, and their 
remissness has afforded a conspicuous illus- 
tration of public men placing party interests 
above the public welfare. While the Repub- 
licans held the Presidency and the Senate, 
and the Democrats held the House of Repre- 
sentatives, no measure increasing the num- 
ber of Federal judges could be got through, 
because the new appointees would inevitably 
be selected from the Republican party. Now 
that the Democrats hold the Presidency and 
the House, and the Republicans hold the 
Senate, we presume that the same reasons 
will control to prevent the needed relief. It 
is a very great shame. 





REWARDING PARTIZANS WITH JUDICIAL 
Apporntments.—The practice of rewarding 
political partisans with judicial appointments 
has been in vogue since the foundation of 
our government. The two great Chief Jus- 
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tices, Marshall and Taney, were conspicuous 
illustrations of this. Marshall, as a politi- 
cian, was the tool of John Adams; Taney, 
as a politician, was the tool of Andrew Jack- 
son. Each had his reward, and each disap- 
pointed the process which elevated him to 
power, by establishing a distinguished judic- 
ial reputation. From first to last, Federal 
appointments to the judiciary have been al- 
most entirely political. During the twenty- 
four years of Republican ascendency, there 
were but two or three exceptions to this rule, 
and they took place during the administration 
of Mr. Hayes. Keyes, appointed by Mr. 
Hayes to the judgeship of the Eastern Dis- 
trict of Tennessee, was a kind of Democrat, 
though a member of Mr. Hayes’ cabinet; 
and Hammond, appointed by Mr. Hayes to 
the same office for the Western Dictrict of 
Tennessee, was a mild Democrat, or a mild 
Republican, which ever way you might choose 
to classify him. Both have made good judges. 
Arthur’s judicial appointments were the best 
which were made by any Republican Presi- 
dent; but his appointees were invariably 
Republicans. The present administration 
came into power with many promises touch- 
ing Civil Service Reform; but there has been 
a wide gap between the promises and the ful- 


‘ filment, and there is not the slightest doubt 


that this administration will, in this regard, 
follow in the wake of its predecessors. Dur- 
ing Grant’s administration, the Supreme 
Court of the United States was ‘‘doctored’’ 
in the interest of party politics to secure a 
reversal of the legal tender decision. If there 
ever was atime which justified the ‘‘doctor- 
ing’’ of that court with reference to a great 
constitutional question, it is now, when it has, 
by a bare majority, announced the doctrine 
that it is competent for the Federal Tribunals 
to take one of the States of the Union by the 
throat and prevent it from collecting its 
revenue. 





Triats oF Petty FEDERAL OFFENCES BE- 
Fort Unitep States ComMissioneRs.—The 
President, in his annual message, takes hold 
of certain abuses in the administration of 
Federal justice in the right spirit. On one 
subject, which has been for years a matter of 
flagrant and notorious abuse—so much so as 








to make men doubt at times whether they 
lived in a free country—he says: ‘‘In con- 
nection with this subject I desire to suggest 
the advisability, if it be found not obnoxious 
to constitutional objection, of investing Uni- 
ted States Commissioners with the power 
to try and determine certain violations of law 
within the grade of misdemeanors. Such 
trials might be made to depend upon the op- 
tion of the accused. The multiplication of 
small and technical offences, especially under 
the provisions of our internal revenue law, 
renders some change in our present system 
very desirable, in the interests of humanity 
as well as economy. The district courts are 
now crowded with petty prosecutions, involv- 
ing a punishment in cases of conviction of 
only a slight fine, while the parties accused 
are harassed by an enforced attendance upon 
courts held hundreds of miles from their 
homes. If poor and friendless they are ob- 
liged to remain in jail during months, per- 
haps, that elapse before a session of court is 
held, and are finally brought to trial, sur- 
rounded by strangers, with but little real op- 
portunity for defense. In the meantime, fre- 
quently, the marshal has charged against the 
Government his fees for an arrest, the trans- 
portation of the accused and the expense of 
the same, and for summoning witnesses be- 
fore a commissioner, a grand jury and a 
court. The witnesses have been paid from 
the public funds large fees and traveling ex- 
pemses, and the commissioner and district 
attorney have also made their charges against 
the Government. This abuse in the adminis- 
tration of our criminal laws should be rem- 
edied, and if the plan above suggested is not 
practicable, some other should be devised.”’ 





Compensation oF UniTep States Mar- 
SHALS AND ATTORNEYs.—On this subject the 
President’s annual message contains the fol- 
lowing suggestions, which are worthy of care- 
ful attention: ‘‘The present mode of com- 
pensating United States Marshals and Dis- 
trict Attorneys should, ir my opinion, be 
changed. They are allowed to charge against 
the Government certain fees for service, their 
income being measured by the amount of 
such fees, within a fixed limit as to their 
annual aggregate. This ig a direct induce- 
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ment for them to make their fees in criminal 
cases as large as possible in an effort to reach 
the maximum sum permitted. As an entire- 
ly natural consequence, unscrupulous mar- 
shals are found encouraging frivolous prose- 
cutions, arresting people on petty charges of 
crime and transporting them to distant places 
for examination and trial, for the purpose of 
earning mileage and other fees; and District 
Attorneys uselessly attend criminal examina- 
tions far from their places of residence, for 
the express purpose of swelling their account 
against the government. Actual expenses 
incurred in these transactions are also 
charged against the Government. Thus the 
rights and freedom of our citizens are out- 
raged and public expenditures increased, for 
the purpose of furnishing public officers pre- 
texts for increasing the measure of their com- 
pensation. I think that Marshals and Dis- 
trict Attorneys should be paid salaries, ad- 
justed by arule which will make them com- 
mensurate with services fairly rendered.”’ 





RECOMMENDATIONS IN THE REPORT OF THE 
ArrornEy GENERAL.—The Attorney-General 
suggests the advisability of building jails at 
each place in the country where United States 
Courts are held. The necessity of building 
a Government Penitentiary, where all per- 
sons convicted of United States offenses could 
be confined, is strongly urged. Such con- 
victs, he says, could be employed in the 
manufacture of supplies for the Government, 
which work would assist in making the insti- 
tution self-sustaining. He also suggests 
the propriety of erecting on the grounds ad- 
joining the Department of Justice a proper 
building for the accommodation, in addition 
to that department, of the Supreme Court and 
other proper courts and commissions of the 
United States. The Attorney-General makes 
a number of other recommendations, among 
which are the following: That the fees of 
marshals in Montana, Idaho, and Wyoming 
be doubled; that the salaries of marshals be 
revised ; that the compensation of the United 
States attorneys for New Mexico and Arizona 
be increased; and that the compensation of 
clerks of United States Courts in California 
be reduced; that attorneys and marshals be 
required to makegeturns by fiscal instead of 





calendar years; that the accounts of chief 
supervisors of election be taxed in open 
court, under the inspection of the District 
Attorney; that the penalty for the punish- 
ment of persons resisting officers be made 
more severe; that increased provisions be 
made for the protection of United States wit- 
nesses; and that a suitable United States 
Jail be built at Fort Smith, Ark. The report 
closes with a brief statement of the Union 
Pacific Railway litigation, and says thata 
motion will be filed by the Government in the 
Supreme Court in a few days to advance the 
appeals on the dockets, so as to have a speedy 
determination of them. The Attorney-Gen- 
eral adds that the motion will doubtless be 
granted and the matter disposed of at an 
early day. 





Bustness IN THE Courts OF THE UNITED 
Srates.—The annual report to Congress of 
Attorney-General Garland gives a detailed 
and succinct statement of the operations of 
that department throughout the country dur- 
ing the past year, including the business of 
the Supreme Court, the Court of Claims and 
the Court of Commissioners of Alabama 
Claims. During the year, 1,658 civil suits 
and 11,977 criminal prosecutions were ter- 
minated in the various United States courts, 
leaving 2,146 of the former class and 3,808 
of the latter class pending at the close of the 
year. The aggregate amount of judgments 
rendered in-favor of the United States in civil 
suits during the year was $677,783, and the 
amount actually collected on these judgments 
was $170,457, while $37,028 was obtained 
during the year on judgments rendered in 
former years for the United States and $144,- 
452 was otherwise realized in civil suits. 
The aggregate amount of fines, forfeitures 
and penalties imposed during the year in 
criminal prosecutions was $481,756, and the 
amount of these fines, forfeitures and penal- 
ties collected during the year was $62,124, 
while $6,187 was realized on fines, forfeitures 
and penalties imposed in former years. 
The aggregate amount of court expenses 
paid during the year was $2, 874,733. 
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NOTES OF RECENT DECISIONS. 





InsuncTion. [Private INTERNATIONAL Law 
—Exemption Laws.] Insunction To ReE- 
STRAIN THE PROSECUTION OF A CLAIM IN 
ANOTHER STATE AGAINST A CITIZEN OF THE 
STATE OF THE FORMER FOR THE PurR- 
POsE OF EvapinG THE Domestic Exemp- 
Tion Law.—It is well known that statutes 
exist in most of the Western States exempt- 
ing the wages of laborers from attachment 
and execution. It is also well known that 
some of the courts have refused to give effect 
to the exemption laws of other States, in res- 
pect of citizens of other States happening to 
be within their limits.1 This has had a some- 
what peculiar result in the case of claims 
against laborers employed by railway compa- 
nies whose lines extend through several 
States—as, for instance, the Missouri Pacific 
Railway. A creditor of such a railway la- 
borer, in Texas for instance, finding himself 
unable to collect his demand by the aid of 
legal process in Texas by reason of the 
exemption law of that State, sends the claim 
to a lawyer in Missouri, who at once brings 
an action by original attachment, summoning 
the Missouri Pacific Railway Company as 
_garnishee. Now, the railway laborer isa 
thousand miles away and cannot come to 
Missouri to litigate the matter without losing 
his job, and the railway company cannot set 
up his right of exemption, since that is a 
right personal to the debtor, which cannot be 
pleaded by the garnishee. The maneouver is 
effective, and the exemption law of Texas is 
evaded, notwithstanding the fact that Mis- 
souri has a similar exemption law. This 
is an abuse of legal process, because it 
is contrary to a public policy which exists in 
both States and which is manifested by their 
legislation. But by what means can it be 
checked? This question has been answered 
in the case of Wilkinson v. Colter,’ recently 
heard in the Superior Court of Shawnee 
County, Kansas, before Webb, J. The 
learned judge holds that the railway laborer 
may have aremedy against his creditor by 


1 Boykin v. Edwards, 21 Ala. 261; Morgan v. Neville, 
14 Pa. St. 52; Newell v. Hayden, 8 Iowa, 140; Helfen- 
stein v. Cave, 3 Iowa, 287; Baltimore etc. R. Co. v. May, 
25 Oh. St. 347; Contra, Pierce v. Chicago etc. R. Co., 
86 Wis. 388; s. c., 2 C. L. J. 377, 

22 Kan. L. J. 202. 





injunction ; deciding, as we understand the 
case, and as the syllabus states, that ‘‘a citizen ° 
of Kansas may be enjoined from prosecuting 
an action in another State against another 
citizen of this State brought to subject the 
earnings of the latter to the payment of his 
debts, when by the laws of this State such 
earnings are exempt.’’ The use of a writ of 
injunction by a debtor to prevent his creditor 
from collecting his debt, seems at first blush 
somewhat novel. But we live in an age of 
judicial progress, and this is certainly not 
more novel than the placing of a railway in 
the hands of a receiver on the petition of the 
corporation which owns it; and it is not un- 
likely that the ruling of the learned judge, if 
the case should get before the Supreme Court 
of Kansas, may turn out to be the law. He 
reasons the question well; points out the ab- 
sence of any other remedy to save to the 
debtor a right conferred upon him by the 
law of the forum, and points out that, where- 
as the writ of injunction acts only against a 
litigant party, there is no jurisdictional diffi- 
culty, in restraining a party from wrongfully 
prosecuting an action in another forum. On 
this last point, we understand that there is a 
conflict of authority, and altogether the con- 
clusion arrived at may be environed with 
more difficulties than would at first appear. 





Dower. [Converance—Estorret.] Re- 
LEASE OF DOWER NOT IN CONFORMITY WITH 
STaTuUTE NO Estopret.—In Mason v. Mason,’ 
it is held by the Supreme Judicial Court of 
Massachusetts that a wife in the lifetime of 
her husband, can bar her right of dower in 
no other mode than as prescribed by statute ; 
and any conveyance of the right, void at law, 
cannot operate against her, by way of estop- 
pel, in equity. ‘‘The instrument signed by 
the plaintiff,’’ said Devens, J., ‘‘whether con- 
sidered as a conveyance or as a contract, is 
therefore void at law. If such be the case, 
it cannot operate against the demandant by 
way of estoppel inequity. A court of equity 
cannot take jurisdiction to give effect to and 
recognize instruments, which under the stat- 
ute law are inoperative.’’* The reason of the 


81 New Eng. Repr. 106. 
4 Citing Merriam v. B. C. & F. R. Co., 117 Mass. 244. 
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rule is very obvious. At common law a mar- 
ried woman is incapable of entering into any 
binding contract ;> her engagements are not 
voidable merely, but are absolutely void,* so 
as to be incapable of ratification, and so as 
not to furnish a good consideration for a sub- 
sequent agreement made after becoming 
discovert.?. She cannot, therefore, at com- 
mon law, be estopped by anything in the na- 
ture of a contract, whether it be a deed ® or 
other writing under seal,® or an oral prom- 
ise ;!° for it would be absurd and contradicto- 
ry to hold that she is absolutely disabled 
from making a contract, and yet that her at- 
tempted contract may be good by way of es- 
toppel.4 Statutes which enable her to con- 
tract in a given particular are in derogation 
of the common law, and are hence not to be 
enlarged by construction. They are ena- 
bling acts making exceptions to the general 
rule, and where they prescribe a mode in 
which she may part with her title to or inter- 
est in lands, they necessarily exclude all oth- 
er modes; for any rule which would admit of 
other modes would not only be in derogation 
of the rule of the common law which imposes 
this general disability upon her, but would 
in fact repeal the statute.” No convey- 
ance, therefore, of her interest in lands will 
be good unless executed and acknowledged 
in substantial conformity with the statute 
which enables her so to convey.” Nor: will 
equity dispense with the law, or enlarge the 
power conferred by the legislature, or uphold 
a different mode of its exercise; but in this 


5 Marshall v. Rutton, 8 Term Rep. 545; Grasser v. 
Eckert, 1 Binn. 575, 586. 

6 Glidden v. Strupler, 52 Pa. St. 400; compare Thorn- 
dell v. Morrison, 25 Pa. St. 326; Baxter v. Bodkin, 25 
Ind. 172. 

7 Lowell v. Daniels, 2 Gray, 161; Stevens v. Parish, 
29 Ind. 260; Kirkland v. Hepselgefser, 2 Grant Cas. 84; 
McClure v- Douthitt, 8 Pa. St. 446; s. c., 6 Pa. St. 414; 
Jackson v. Hobhouse, 2 Mer. 483. 

8 Glidden v- Strupler, 52 Pa. St. 400; Shumaker v. 
Johnson, 35 Ind. 33; Nicholl v. Jones, 36 L. J. (Ch.) 
654; Fowler v. Shearer, 7 Mass. 14. 

9 Ogelsby Coal Co. v. Pasco, 79 Ill. 164. 

1 Todd v. Pittsburgh etc. R. Co., 19 Ohio St. 514, 
525; McBeth v. Trabue, 69 Mo. 642; Behler v. Wey- 
burn, 59 Ind. 143. 

i Todd v. Pittsburgh etc. R. Co., 19 Ohio St. 514, 
526. 

12 Ibid. See 2 Story’s Eq. Jur. § 189; Lowell v. Dan- 
iels, 2 Gray, 161; Behler v. Weyburn, 59 Ind. 143; 
Wood v. Terry, 30 Ark. 385. 

13 McDaniel v. Grace, 15 Ark. 465; Stillwell v. Adams, 
29 Ark. 346. 





regard the rule applies that equity follows 
the law. Therefore a title-bond or other 
agreement to convey land in future, not exe- 
cuted and acknowledged by a married wo- 
man as prescribed by the statute, will not be 
enforced in equity. The fact that she may 
have received full value will not enable a 
court of equity to interpose.* In Pennsyl- 
vania no equities can be interposed against 
her in favor of one who enters into posses- 
sion of her lands under an informal convey- 
ance from her and makes improvements in 
good faith. On the contrary, the husband 
and wife” or the heirs of the wife’ may, 
notwithstanding such defective conveyance, 
recover the lands in ejectment, though one 
court has held that the circumstances may be 
such that the fraud of the wife will estop the 
husband.'8+ And the wife may convey a good 
title toa third person by a deed properly 
acknowledged.” The doctrine extends so 
far that a fraud practiced by the wife, where- 
by she pretends to sell her land, gets 2 good 
consideration for it, and then refuses to exe- 
cute a conveyance in conformity with the 
statute, will not afford ground of an action 
for damages for the deceit against her and 
her husband ,”—as where she procures the con- 
tract from the other party by representing 
herself as unmarried. 





Forreiex Corporation. [STocKHOLDERS]. 
ENFORCEMENT OF LIABILITY OF RESIDENT 


1 STOCKHOLDERS IN A ForeriGn CorPoRATION.— 


In the case of Nimickv. Mingo Iron Works 


14 Wood v. Terry, 30 Ark. 385; Huff v. Price, 50 Mo. 
228. Compare Butler v. Buckingham, 5 Day, 501; 
Whiteley v. Stewart, 63 Mo. 360; Stevens v. Parish, 29 
Ind. 260; Glidden v. Struper, 52 Pa. St. 400, 403; Pet- 
titv. Fretz, 33 Pa. St. 118, 120. 

15 Stevens v. Parish, 29 Ind. 260; Glidden v. Strup- 
ler, supra. Compare Huff v. Price, 50 Mo. 228. 

16 Glidden v. Strupler, supra; citing Crest v. Jack, 
3 Watts, 238; Carr v. Wallace, 7 Watts, 394. An anal- 
ogous doctrine has been declared in Pennsylvania in 
relation to conveyances made by lunatics. Rogers v. 
Walker, 6 Pa. St. 371, 374. 

17 Danner v. Berthold, 11 Mo. App. 351. 

18 McClure v. Douthitt, 6 Pa. St. 414; 8. c.,3 Pa. St. 
446. 

18* Danner v. Berthold, supra. 

19 Kirkland v. Hepselgefser, 2 Grant Cas. 84. 

2 Curd v. Dodds, 6 Bush, 681; Owens v. Snodgrass, 
6 Dana, 229. 

2 Keen v. Hartman, 48 Pa. St. 497; Adelphia Loan 
Association v. Fairhurst, 9 Exc. 422. 
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Co.,” decided by the Supreme Court of Ap- 
pealsof West Virginia, Nov. 29, 1884, a 
manufacturing company incorporated and 
organized under the laws of the State of 
Ohio, which imposed on the stockholders of 
such company an individual liability in addi- 
tion to their stock equal to the amount of the 
stock held by each of them, as a security to 
its creditors for the payment of the debts of 
the corporation, having become insolvent, 
one of its judgment creditors, on his own be- 
half and for the benefit of all other creditors, 
instituted his suit in the municipal court of 
Wheeling against the corporation and certain 
of its stockholders residing within the juris- 
diction of that court, to ascertain and deter- 
mine the extent of the personal liability rest- 
ing upon each of them for the payment of the 
debts of the corporation, and to enforce pay- 
ment of the same. To this bill the defend- 
ant stockholders demurred, and the court 
sustained the demurrer, and dismissed the 
bill with costs. Upon an appeal from this 
decision the Supreme Court of Appeals hold 
the following propositions: 1. That the stock- 
holders of such a corporation are individually 
liable to the creditors thereof, if the same be 
necessary for the payment of its debts, in 
addition to their stocks in an amount equal 
to the stock by them subscribed or otherwise 
acquired. 2. That this liability is not in the 
nature of a penalty or forfeiture, but it arises 
out of the implied promise of the stockholder 
to assume and discharge the individual lia- 
bility imposed by the statute, under which 
the corporation was created. 3. That this 


_ liability is not a primary resource or fund for 


the payment of the debts of the corporation ; 
that it is collateral and conditional to the 
principal obligation which rests upon the cor- 
poration, and is to be resorted to by the 
creditors only in case of the insolvency of the 
corporation, or when payment cannot be en- 
forced against it by the ordinary process. 4. 
That this liability is a security provided by 
law for the exclusive benefit of the creditors, 
over which the corporate authorities can have 
no control; that it is several in its na- 
ture, but that the right arising out of it is 
intended for the common and equal benefit of 
all creditors of the corporation. 5. That in 


2 25 W. Va. 184, (advance sheets.) 





any suit instituted for the purpose of enforc- 
ing this liability against the stockholders the 
corporation is a necessary party. 6. That 
the statute-law of Ohio, under which such 
corporation was created, imposing on such 
stockholders such individual liability, not on- 
ly conferred upon its creditors a new right, 
but also prescribed the remedy whereby the 
same may be enforced. 7. That the remedy 
so prescribed for the ascertainment and en- 
forcement of this liability must be pursued in 
the courts of the State of Ohio, where the 
corporation was located, and by the local 
statutes of which alone the liability exists. 
8. That a bill in equity to ascertain and de- 
termine the extent of this individual liability 
against the stockholders of such corporation 
cannot be sustained in the courts of West 
Virginia. 9. That in the interpretation of the 
statutes of another State this court will adopt 
the construction given to such statutes by the 
highest judicial tribunal of such State, unless 
the same be in contravention of the Constitu- 
tion of the United States. 

It does not appear how the court obtained 
its judicial knowledge of the Ohio statutes ; 
but, having come to the conclusion from an 
examination of them that all the stockholders 
and the corporation were necessary parties to 
the suit, and that a statutory and peculiar 
remedy must be pursued, the decision in the 
case was made to turn on these points, and 
the court escapes the imputation that it has 
refused to administer justice between man 
and man. As this decision leaves them, the 
creditors have no remedy against the majority 
of the stockholders, either in Ohio or West 
Virginia; for the stockholders and the corpo- 
tion in Ohio cannot be brought into the courts 
of West Virginia. It is to be observed that 
the Ohio court cut the technicality as to par- 
ties insisted upon in this case, and rendered 
a judgment against the fifteen resident stock- 
holcers. The refusal to enforce the laws of 
another State because it would overburden 
the courts, is a far more plausible reason for 
not entertaining the suit than that of the non- 
joinder of the foreign stockholders and the 
corporation.” It is universally conceded, it 
is believed, by the courts, that this liability of 
the stockholders arises out of a contract or 


% See Bonewitz v. Van Wert County Bank, 41 Ohie 
St.; 8. C., 1 Amer. L. Jour. 77. 
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quasi-contract, and that they are individually 
liable. And in those courts where it is not 
necessary to join all of them as defendants, 
two or more of them may be joined in the 
same action, either at law or in equity, or the 
remedy may be in the particular State. 
The case of Errickson v. Nesmith, was a 
suit brought in Massachusetts to enforce a 
liability arising under the charter of a New 
Hampshire corporation. In the latter State 
the liability could be enforced only by a bill 
in chancery, a law which the Massachusetts 
courts would not recognize as binding upon 
them, and in the nature of things only valid 
in New Hampshire, as it prescribed the par- 
ticular form in which the remedy must be 
sought,—the court holding ‘‘that when a stat- 
ute creates and prescribes a remedy, that 
remedy is exclusive, and no other can be 
pursued.’’ In the earlier case it was said, 
that ‘‘when the statute confers a right, and 
prescribes a remedy, that particular remedy, 
and that only, can be pursued.’”?* A ruling 
was made in Bank of Virginia v. Adams,” 
denying the right of foreign creditors, as 
against the stockholders generally.% The 
case of Halsey v. McLean,” was severely 
criticised in Flash v. Conn.® The two cases 
were founded upon the same statute, and a 
diametrical result reached. Both were suits 
to enforce the liability of « stockholder (not 
in the nature of a penalty); and in Massa- 
chusetts it was held ‘‘that the liability of 
stockholders for debts due to laborers, * * 
qualified, as it is, by the provisions as to the 
remedy in section 24, [of the statute], must 
be treated as a part of the statute system of 
another State, incapable of execution alieno 
foro.’’ The Florida court makes no objec- 
tion to the decision in Errickson v. Nesmith ; 
and: say ‘‘We cannot regard the New Hamp- 
shire decision as laying down any principle 
applicable to the case at bar which will pre- 


® Overmyer v. Cannon, 82 Ind. 457; Gulliver v. 
Roelle, 100 Ill. 141; Harper v. Union Manufacturing 
Co., 100 Ill. 225; Black v. Worner, 100 Jll. 328; Weeks 
y. Love, 50 N. Y. 568. See Pollard v. Bailey, 20 Wall. 
520; Boyd v. Hall, 56 Ga. 563. 

% 15 Gray, 221. 

2% Errickson vy. Nesmith, 4 Allen, 233. 

27 1 Pars. (Pa.) Sel. Cas. 534. 

% See Pickering v. Fisk, 6 Vt. 102, suit on a foreign 
statutory bond, right denied. 

#9 12 Allen, 478. 

16 Fla. 428; 8. C., 26 Am. Rep. 721. 





clude the courts of that State from entertain- 
ing this plaintiff’s suit. The ruling of the 
courts of New York, where the company was 
incorporated, is to the effect that the stock- 
bolders are liable by the terms of the act of 
incorporation, which is the substance of their 
contract, in the first instance, for the debts 
of the company, not, as insisted by the de- 
fendant, upon the failure of the oflicers to 
file their certificate ; but are so liable to the 
amount of their stock until the happening of 
a certain event, for all the debts contracted 
to be paid within one year after suit and ex- 
ecution against the company in its corporate 
capacity. These terms are but limitations of 
the liability which was incurred by the con- 
tracting of the debt, and do not create lia- 
bilities depending upon any other event.’’ 
If the liability imposed is in the nature of a 
penalty imposed by statute, as against an of- 
ficer for not making a report required by 
statute, the action cannot be maintained in 
another State; and this is true even if the 
penalty is imposed on a stockholder and his 
liability is measured by the amount of the 
stock he holds at the time of the suit or 
when the penalty attaches.“ The Florida 
and New York cases are distinguishable from 
the West Virginia case in that they were 
simply actions at common law, and not an 
action specifically prescribed by statute. 
Thus in ex parte Van Riper,” which was an 
action brought in New York to enforce a 
stockholder’s liability created by a New Jer- 
sey statute, it was said: ‘‘The charter does 
not confine the creditor to any particular 
remedy. It raises in his favor a debt against 
an individual, and leaves his remedy to the 
general methods of the law. This view also 
answers another objection, that the remedy 
given by the charter is local to the State of 
New Jersey. The charter, in fact, insti- 
tutes no remedy. It binds Van Riper as a 
debtor. It raises adebt against him, which 
may in its own nature, be enforced wherever 
the debtor or his property can be found, ac- 
cording to the forms of law at the place 
where found.’’ Other cases announce a sim- 
ilar doctrine, and allow an action against the 


81 Derickson v. Smith, 3 Dutch (N. J.) 166; Bird v 
Hayden, 1 Robt. (N. Y.) 383; s. c.,2 Abb. (N. 8.) 61; 


First National Bank of Plymouth v. Price, 33 Md. 487; _ 


8s. C., 3 Amer. Rep. 204. 
#2 20 Wend. 614. 
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stockholders. As the result of this exam- 
ination it may be stated that the usual liabil- 
ity of a stockholder for the debts of the cor- 
poration, to the extent of the value of his 
stock, is a liability on a contract, and not a 
penal liability; and, with the exception of 
the Pennsylvania case, it can be enforced in 
a State foreign to the State in which the cor- 
poration is formed, if the action is one in 
general use, either in a court of law or equity ; 
but if a peculiar remedy is prescribed by a 
statute of the State in which the corporation 
is created, the courts of another State will 
not enforce the liability of the stockholder.™ 
W. W. T. 


8 Munger vy. Jacobson, 99 Ill. 349; Winter v. Baker, 
60 Barb. 432; 34 How. Pr. 180; Salt Lake City National 
Bank v. Hendrickson, 11 Vroom, (N. J.) —; Perkins 
vy. Church. 31 Barb. 84; Bronson y. Wiilmington, 
Life Ins. Co., 85 N. C. 411. In this last case it was al- 
leged in the bill that it was not practicable to bring all 
the stockholders before the court; and this seems to 
have been deemed a suflicient excuse. Hodgson y. 
Cheever, 8 Mo. App. 318 (point expressly decided). 

* See further on this subject, Patterson v. Lynde, 
ante, 90, and Mr. Bantz’ note, ante, 92; also Brundage 
v. Monumental Silver Mining Co., ante, 94. 








RIGHTS OF A PERSON SUFFERING AN 
INJURY WHEN VIOLATING THE SUN- 
DAY LAW. 





Can a person recover damages for an inju- 
ry sustained by him in his person or prop- 
erty which was received while he was viola- 
ting the so-called Sunday laws? Not in all the 
States is this question answered in the same 
way, nor, sometimes, even in the same State. 

Suppose one is traveling on Sunday in vio- 
lation of these laws, can he recover for an 
injury sustained by reason of a defective 
highway, either to his person or to his proper- 
ty? In such an instance he is a violator of the 
law unless going on a journey of necessity, 
charity or mercy, when he is entitled to re- 
cover, if he otherwise has a good cause of 
action. 

In an early case in Massachusetts the ques- 
tion arose whether a town was liable for an 
injury sustained on the Lord’s day, by one 
traveling, by reason of a defective highway. 
The court held that, the plaintiff being at the 
time he sustained the injury engaged in an 
act prohibited by the statutes of the State, he 





could not recover; that his unlawful act con- 
tributed to the injury... This case has been 
followed by a number of cases in the State of 
its origin, to the effect that such a person 
contributes to his own injury because of the 
very fact that he was violating the law at the 
time he received the injury, and that that fact 
alone is conclusive evidence of his contribu- 
tory negligence; and from the further fact 
that, being himself in the commission of a 
crime, the law will not aid him.? 

In one case the doctrine was carried to an 
extreme. A person traveling on Sunday 
stopped at a hotel and left his horse, wagon 
and buffalo robe in charge of the landlord’s 
servant. After remaining over night at the 
hotel, on Monday morning the robe could not 
be found. It was b+id that the landlord was 
not liable for its luss, on the ground that the 
traveling in order to reach the hotel was ille- 
gal.® 

But in a recent case where the injury was 
sustained while out safling for pleasure in a 
yacht, by a steamboat running it down, it 
was held that the injured person could recov- 
er if the collision was caused by the wanton- 
ness and malice of those in charge of the 
steamboat.‘ 

In Vermont a case of this kind came before 
the Supreme Court. The court repudiated 
the doctrine of the Maine and Massachusetts 
cases, already cited, that the injured person 
by traveling on Sunday contributed to the 
happening of the accident ; for if the day had 
been Monday the injury would have hap- 
pened. The court repudiated the theory also 
that the plaintiff could not recover because 
he was at the time violating the law. But the 
court denied the plaintiff's right to recover 
upon the express ground that the town was 
under no obligation to furnish him a safe high- 
way to travel on at atime when he was by 
law forbidden totravel. ‘‘The plaintiff when 
injured was forbidden by law to use the high- 
way, and by reason thereof the defendant 
town owed him no duty to provide him any 


1 Bosworth v. Swansey, 10 Met. 363. 

2 Lyons v. Desotell, 124 Mass. 387; White v. Long, 
128 Mass. 598; s. C., 35 Amer. Rep. 402; Jones v. An- 
dover, 10 Allen, 18. Soin Maine, Hinckley v. Penob- 
scot, 42 Me. 89; Bryant v. Biddeford, 39 Me. 193. 

3 Cox v. Cook, 14 Allen, 165. 

4 Wallace v. Merrimack River Nav. etc. Co., 184 
Mass. 95; 8. C., 45 Amer. Rep. 301. 
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kind of a highway, and therefore was under 
no liability for any insufficiency in any high- 
way.’’® 

In the three States previously referred to, 
the mere showing that the injury occurred on 
Sunday while traveling is sufficient to defeat 
the action, unless the plaintiff’s evidence 
shows that he was traveling on an errand of 
necessity, charity, mercy, or to attend a re- 
ligious meeting. 

The question of necessity must be deter- 
mined by its moral fitness and propriety. It 
need not be a physical necessity, or an abso- 
lute necessity. The law does not require 
such an excuse.’ In an early case it was 
held that a mail-carrier could travel on Sun- 
day ; but the passengers he carried were not 
for that reason excusable.* Traveling from 
one city to another to visit a stranger is not 
traveling from necessity, although there may 
be conditions under \hich it would be.® Nor 
is going to the house of a friend on a friend- 
ly visit; or to meet a bgother by request so 
that he can have the week days to work, 
where the object of the visit is to arrange a 
business matter.” But a father going to vis- 
it his children, who were living at a distance 
of eight miles with their aunt was held to be 
justified, and could recover for aninjury sus- 
tained by reason of a defective highway. It 
was said that the act under the circumstances 
was fit and proper." Soa son may lawfully 
travel on Sunday to visit his father.” 

So traveling on Sunday to go to a funeral 
is lawful, and the person attending is not 
bound to return home by the shortest route ; 
but a divergence made for the purpose of 
visiting a friend is not allowable; and if an 
injury is sustained by reason of a defective 
highway passed over in going immediately to 
and from the friend, no damages can be re- 


5 Johnson v. Irasburgh, 47 Vt. 28;s.c., 19 Amer. 
Rep. 111; 14 Amer. L. Reg. 547. See Holcomb vy. Dan- 
by, 51 Vt. 428. 

6 See Bennett v. Brooks, 9 Allen, 118. 

1 Knox v. Commonwealth, 6 Mass. 76. 

8 Knox v. Commonwealth, supra. 

9 Stanton v. Metropolitan R. R. 14 Allen, 485. 

1® Holcomb v. Danby, 51 Vt. 428; see Cratty v. Ban- 
gor, 57 Me. 423; s. c., 2 Amer. Rep. 56. 

11 McClary v. Lowell, 44 Vt. 116; s. c., 8 Amer. Rep. 
366. 

12 Logan v. Matthews, 6 Pa. St. 417; Pearce v. At- 
wood, 351. In New Hampshire a statute prohibited 
“any play, game, or recreation” on Sunday. One 
on Sunday to make a social visit was held not to vio- 





covered therefor.“ Likewise visiting the 
grave of a dead friend is an act of charity.“ 

Traveling to visit the sick is an act of charity, 
if the person traveling knows that the person 
whom he is going to see is sick, and he thinks 
he needs such assistance as on inquiry he may 
find necessary ; and the plaintiff, on putting 
in evidence that he was traveling for the pur- 
pose of visiting the sick, is entitled to go to 
the jury on the question whether he was law- 
fully travelling, although he offers no evi- 
dence of the ground of his belief that the 
person he was going to visit was in need of 
assistance.” So a mother may visit her sick 
child on Sunday. And where a brother 
traveled from one town to another for the sole 
purpose of visiting his invalid sister whom he 
believed to be ill, the person who drove 
him at his request, was held to be traveling 
from charity, and each one entitled to main- 
tain an action for injuries received, even 
though the sole reason for the brother going 
was to enable him to be at his work on the 
following week without interruption.” 

One walking for exercise does not violate 
the law, even though he turn aside from his 
regular course to get a friend to accompany 
him, * or to get and drink a glass of beer; 
and in the both instances he may recover, 
unless, in the last case, the effects of the beer 
contributed to the injury.” 

Where a maid servant, without her fault, 
was prevented from returning from her 
mother’s house to her employer’s on Satur- 


late this statute. Corey v. Bath, 35 N. H. 531. In this 
State the traveling must be to the disturbance of oth- 
ers. Dutton v. Weare, 17 N. H. 34. 

13 Davis v. Somerville, 128 Mass. 594; s. c. 35 Amer. 
Rep. 399. The same rule in a like case is applicable in 
Texas, where it was held that a contract entered into 
on Sunday for transportation to and from a funeral on 
that day was enforceable. Gulfetc. R. Co. v. Levy, 
59 Tex. 542. 

4 Com. v. Johnston, 10 Harris, (Pa.) 102; s. c., 2 Liv. 
L. Mag. 341. This case is good law in Maine, Mas- 
sachusetts and Vermont. 

5 Doyle v. Lynn & Boston R. R. Co., 118 Mass. 195; 
8. C., 19 Amer. Rep. 431. This was a case of an injury 
received while traveling on a railway; but it is appli- 
cable to a case of an injury received by reason of a de- 
fective highway. See also Bucher v. Fitchburg R. R., 
108 Mass. 156, for a very strong case where it was held 
to be an unnecessary visit. 

16 Gorman vy. Lowell, 117 Mass. 65. 

Y Cronan v. Boston, 136 Mass. 384. 

18 O’Connell v. Lewiston, 65 Me. 34; s. c., 20 Amer 
Rep. 678; Hamilton v. Boston, 14 Allen, 475. 

19 Davidson v. Portland, 69 Me. 116; s.c., 31 Amer. 
Rep. 253. 
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day night, it was held that she could lawfully 
return on Sunday morning, and that her mas- 
ter did not violate the law in going after her 
Sunday morning with a carriage, in order that 
she could prepare the morning meal.” But 
a man servant who worked at night in a mill 
and slept by day was held not to be lawfully 
traveling in going to see his master on Sun- 
day in order to induce him to change his time 
of labor from night to day. And one trav- 
eling to see if a house, which he has rented, 
and into which he intends to move next day, 
has been cleaned, is not traveling from ne- 
cessity or charity.” 

If the injured person was on his way to 
attend a religious meeting when he received 
the injury, he may recover; ‘‘and,’”’ as 
Judge Cooley has said, ‘‘in this country, 
where religious opinion is free and entire re- 
ligious equality is the rule of the law, no in- 
quiry concerning the character of the services 
can be raised beyond this: Was the party on 
his way to the meeting for the honest purpose 
of divine worship and religious instruction? 
If so, the errors and absurdities of his belief, 
and the nature of the services, provided the 
laws of morality and public decency are not 
violated, are matters which concern only him- 
self.’’ # 

A person injured while traveling Sunday on 
a railway car stands in the same position as 
if he was injured by reason of a defective 
highway; and the same is true, in the three 
States referred to, in case of any injury re- 
ceived at the hands of another while engaged 
in an undertaking on that day, forbidden by 
the statute. Thus one aiding the owner to 
clear out his wheel pit and injured while do- 
ing so by the negligence of the owner, was 
denied relief, although he was acting gratui- 
tously, and if the work was not done on that 
day a large number of hands would have lain 
idle on Monday.” 

A number of cases have arisen for an in- 


20 Crossman v. Lyun, 121 Mass. 301. 

21 Connolly v. Boston, 117 Mass. 64; s. c., 19 Amer. 
Rep. 396. In Kentucky a litigant is not bound to travel 
on Sunday in order to reach the place of trial. South 
v. Thomas, 7 T. B. Mon. 59. 

2 Smith v. Boston & Maine R. R., 120 Mass. 490; s. 
c., 21 Am. Rep. 538. 

23 Feital v. Middlesex R. R. Co., 109 Mass. 398. 

24 Cooley on Torts, 152. 

25 McGrath v. Merwin, 112 Mass. 467; 8. c., 17 Amer. 
Rep. 119. 





jury to a horse where the horse was hired on 
Sunday for driving, or hired to be driven on 
Sunday. In Massachusetts where a horse 
thus hired for use on that day was injured by 
immoderate driving, it was held that there could 
be no recovery for the injury, as the plaintiff 
himself violated the law when he let the 
horse.* And where the letting was to go to 
one place and the bailee went to another and 
much farther place, and by reason of the dis- 
tance and immoderate driving the horse was 
injured, no recovery was allowed.” But this 
last case has been overruled in effect anda 
recovery permitted ; * and from a later case” 
it would seem that the court has entirely re- 
ceded from the doctrine of the earlier case. 
And it is the doctrine of Maine,*® Connecti- 
cut,*! and Michigan,” that a recovery is per- 
missible in such cases; with the limitation in 
Maine that if the injury is received while go- 
ing on the exact journey for which the horse 
was let, no recovery will be allowed.® 

In Rhode Island where the defendant drove 
beyond the place for which he had engaged 
the horse, it was held that proof of the con- 
tract, which was illegal, was necessary to es- 
tablish the injury (and therefore a conversion) 
and that the plaintiff was for that reason 
barred of his right to recover damages for the 
injury. And the same rule was applied even 
where the horse was driven on a totally dif- 
ferent journey, for the reason that it was nec- 
essary to show the illegal contract in order to 
recover, and as soon as that was introduced 
the action must fail.™ 

In New York a recovery is permitted in 
such instances ;* so in Arkansas,” Pennsyl- 


% Gregg v. Wyman, 4 Cush. 322. 

27 Way v. Foster, 1 Allen 408. 

% Hall v. Corcoran, 107 Mass. 
Rep. 30. 

29 Lyons v. Desotelle, 124 Mass. 387. 

*® Martin v. Gloster, 46 Me. 520. See Bryant v. Bid- 
deford, 39 Me. 193. 

31 Frost v. Plumb, 210 Conn. 111; 8.c., 16 Amer. 
Rep. 18; 18 Amer. L. Reg. 537. See also Myers v. State, 
1 Conn. 502. 

82 Fisher v. Kyle, 27 Mich. 454. 

88 Parker v. Latner, 60 Me. 528; 8. c., 11 Amer. Rep. 
210. 

* Whelden v. Chappel, 8 R. I. 230. 

% Smith v. Rollins, 11 R. I. 464; s. c., 23 Amer. Rep. 
509. See however, Baldwin v. Barney. 12 R. I. 392; s. 
c., 34 Amer. Rep. 670. 

8 Harrison v. Marshall, 4 E. D. Smith, 271; Nodine 
v. Doherty, 46 Barb. 59; s. c., 5 Amer. L. Reg. 346; 
Bertholf v. Reilly, 8 Hun, 16; s. c., 74 N. Y. 509. 

81 Steward v. Davis, 31 Ark.518; s. c. 25 Amer. Rep. 
576. 
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vania* and probably in New Hampshire.” 

In Massachusetts it was decided that one 
defrauded in the exchange of horses on Sun- 
day had no cause of action; and that an 
action would not lie for the conversion of a 
chattel delivered on Sunday in exchange for 
another, and retained by the defendant not- 
withstanding the return of the other by the 
plaintiff. 

The Massachusetts doctrine with respect to 
the non-liability of a town for an injury re- 
ceived while traveling on Sunday, from ade- 
fective highway, has been expressly repudi- 
ated in many of the States, and it has in 
fact, as we have seen, been somewhat weak- 
ened in that State in its application to other 
cases of injury from the tortious conduct of 
the defendant. 

It is a familiar principle in the law of civil 
wrongs that to deprive a party of redress be- 
cause of his own illegal conduct, the illegality 
must have contributed to the injury.” Of 
this principle, in its application to the case of 
an injury received from defects in a highway 
while travelling on Sunday, the Supreme 
Court of Wisconsin has said: ‘*To make good 
the defense (of illegality) it must appear 
that relation existed between the act or vio- 
lation of law, on the part of the plaintiff, 
and the injury or accident of which he com- 
plains, and the relation must have been such 
as to have caused or helped to cause the in- 
jury or accident, not in a remote or speculative 
sense, but in the natural and ordinary course 
of events as one event is known to precede 
or follow another. It must have been some 
act, omission or fault naturally and ordinarily 
calculated to produce the injury, or from 
which the injury or accident might naturally 
and reasonably have been anticipated un- 
der the circumstances. It is obvious that 
a violation of the Sunday law is not of itself 
an act, omission or fault of this kind, with 
reference to a defect in the highway or in a 
bridge over which a traveller may be passing, 
unlawfully though it may be. The fact that 
the traveller may be violating this law of the 


% Berrill v. Gibbs, 1 Pa. L. Jour. 313; 8. c.,2 Leg. 
Pa. N. 296. 

%® Woodmen v. Hubbard, 25 N. H. 67; 8. c.,567 Am. 
Dec. 310. 

# Robeson v. French, 12 Met. 24. 

41 Myers v. Meinrath, 101 Mass. 366; see also Tucker 
v. Mowrey, 12 Mich. 378. 

# Cooley on Torts, p. 155. 





State, has no natural or necessary tendency 
to cause the injury which may happen to him 
from the defect. All other conditions and 
circumstances remaining the same, the same 
accident or injury would have happened on 
any other day as well. The same natural 
causes would have produced the same result 
on any other day, and the time of the acci- 
dent or injury, or that it was on Sunday, is 
wholly immaterial so far as the cause of itor 
the question of contributory negligence is 
concerned. In this respect it would be 
wholly immaterial, also, that the traveler was 
within the exceptions of the statute, and trav- 
eling on an errand of necessity or charity, 
and so was lawfully upon the highway.”’ “ 

In consequence of this reasoning the plaint- 
iff was allowed to recover in the case just 
quoted from for an injury to his drove of 
cattle suffered by a defective bridge breaking 
down on Sunday, although he was unlawfully 
travelling. And the same principle has been 
re-asserted in the State where it was so ably 
expounded in other cases; even for an in- 
jury sustained while travelling aboard a rail- 
way car. The same rule is applied in Min- 
nesota,“ in New York,“ and in New Hamp- 
shire.® 

A steamboat illegally running on a Sunday 
came in contact with pilings unlawfully left 
in navigable waters and was damaged. Ina 
suit against the company that left them in the 
place where they were the cause of the in- 
jury, the Supreme Court of the United States 
said: ‘The law relating to the observance of 
Sunday defines a duty of a citizen to the 
State, and to the State only. Fora breach 
of this duty he is liable to the fine or penalty 
imposed by the statute, and nothing more. 
Courts of justice have no power to add to 
this penalty the loss of a ship, by the torti- 


# Sutton v. Wauwatosa, 29 Wis. 21; s.c., 9 Amer. 
Rep. 534. Even the Vermont Supreme Court ac- 
knowledges the correctness of this reasoning, but 
places its decision, as we have seen, on another 
ground. Johnson v. Irasburgh. supra. 

# Alexander v. Oskosh, 33 Wis. 277; McArthur vy. 
Green Bay and Mississippi Canal Co., 34 Wis: 277, a 
case of a boat unlawfully traveling and receiving an 
injury while passing through a lock. 

4 Knowlton v. Milwaukee City R. W. Co., 59 Wis. 
278; s. c., 17 N. W. Rep. 17. 

# Opahl v. Judd, 30 Minn. 126. 

47 Platz v. Cohoes, 24 Hun, 101; 8. C., on appeal, 89 
N. Y. 219; 42 Am. Rep. 286. 

4 Sewall v. Webster, 59 N. H. 596; Wentworth y. 
Jefferson, unreported; Corey v. Bath, 35 N. H. 531. 
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ous conduct of another, against whom the 
owner has committed no offense.’ ® 

In New York a passenger took passage on 
a ferry boat running in connection with a 
railroad. While on board the boiler burst, 
and he wasinjured. The immediate cause of 
the explosion was too great a pressure of 
steam. The boiler was old, and for that rea- 
son negligence was attributable to the com- 
pany for carrying as high a pressure as it did. 
A supplemental finding was made by the ref- 
eree that a crack in the boiler (which was the 
cause of the explosion), was a latent one, 
the existence of which was unknown to the 
defendant company, nor could it have been 
discovered by the highest skill, foresight or 
care, or by any test known and practiced by 
experts in the business of making, maintain- 
ing or managing steam boilers. It was con- 
tended that the plaintiff could not recover 
because he was travelling in violation of the 
law; but the court refused to sustain the ob- 
jection, and entered judgment in his favor. 
The case seems to have been grounded upon 
the fact that the contract to carry was legal 
on the part of the railroad company, and the 
obligation to carry with care was incident to 
it.” 

In Massachusetts one unlawfully travelling 
on Sunda, was bitten by the defendant’s 
vicious dog, and it was held that he was not 
barred of his right of action; thet his tray- 
elling was only an incident of the journey 
and not a contributory cause, and his illegal 
act could not affect him.*' The same rule 
was adhered to in Iowa ina case of a dog 


# Philadelphia, ete. B i. ‘Co. v. Philadelphia ete. 
Steamboat Co., 23 How. :9. To same effect the Pow- 
hatan Steamboat Co. v. Appomattox R. R. Co., 2% 
How. 247. Under like circumstances the same ruling 
was made in Pennsy.,unia. Mohney v. Cook, 26 Pa. 
St. 342. ; 

® Carroll v. Staten Island R. R. Co., 58 N. Y. 126; s. 
c., 17 Amer. Rep. 221: same case before the Supreme 
Court, 65 Barb. 32. Approved in Wood v. Erie R. W. 
Co., 72 N. Y. 196, 200; s. c.,28 Amer. Rep. 125, and in 
Platz v. Cohoes, 82 N. Y. 219. In Ohio traveling on 
Sunday is not “sporting” within the statute prohibit- 
ing it on thatday. Nogle v. Brown, 37 Ohio St. 7. In 
the case of a collision on the Sabbath the United States 
Admiralty Courts do not deny relief for the reason 
that the traveling was unlawful. The Gregory,2 Ben- 
edict, 226. In Pennsylvania see Strickler v. Hough, 1 
Pitts. 239; s. c., 8 Liv. L. Mag. 488. For another New 
York case, see Landers v. Staten Island R. R. Co., 18 
Abb. Pr. (N. S.) 338. 
on White v. Lang, 128 Mass. 598; s. c., 35 Amer. Rep. 





frightening horses.” Se in Pennsylvania it 
is no defense in an action for frightening 
horses by leaving a scare-crow in the high- 
way that the plaintiff was travelling on Sun- 
day.® 

In the United States District Court for 
the State of Massachusetts a recovery was al- 
lowed a work-hand assisting in hauling a 
vessel into a port on the Lord’s day, although 
the act was illegal. And in New York one 
unlawfully engaged in a game on that dey 
was permitted to recover.® 

Yet in Rhode Island, where the plaintiff, < 
resident of that State, was injured by another 
resident of that State, while driving in Mas- 
sachusetts, it was held that he could not re- 
cover. The court seems to have assumed 
that the Massachusetts’ statute was the same 
as that of its own State. It being against an 
individual, the court denied the relief sought, 
but intimated that if it had been against a 
municipal corporation for an injury received 
by reason of a defective highway, the result 
would have been different. 

Where the plaintiff is permitted to recover 
for an injury received on Sunday, he is not 
held to any greater degree of care than if he 
was performing the same act when he re- 
ceived the injury as ona week-day; nor is 
the defendant bound to use a greater degree 
of diligence.” Nor can the fact that the tort 
was committed on Sunday be deemed to ag 
gravate the damages for that reason.™ 

W. W. Tuornrton. 

Crawfordsville, Ind. 


8 Schmid v. Humphrey, 48 Iowa, 652; s. c., 30 Amer. 
Rep. 414; 2 West Jur. 475. 

58 Piollet v. Summers, 24 Amer. L. Reg. 235; s. c., 15 
W.N. C. 241. 

* Sawyer v. Oakman, 7 Blatchf. 290; s. c., 1 Lowell, 
134. 
% Etchberry v. Levielle, 2 Hilton, 40. In this State 
the fact that the goods were obtained on Sunday by 
sale under fraudulent representations does not release 
the person perpetrating the fraud. O’Shea vy. Kohn, 1 
Amer. L. Jour. 298. 

% Baldwin v. Barney, 12 R. I. 392;s.c., 34 Amer. 
Rep. 670. 

7 Tingle v. C. B. & Q. R. R. Co., 60 Iowa, 333. 

8 Sibila v. Bahmey, 34 Ohio St. 399; Tingle v. C. B. 
& Q. R. R. Co., supra. 
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DISQUALIFICATION OF JUROR BY REASON 
OF INTEREST. 





CITY OF BOSTON v. BALDWIN.*® 





Supreme Judicial Court of Massachusetts, May 5, 
1885. 


Juror. [Disqualification]. Member of Common 
Council of Defendant Corporation.—A member of the 
common council of Boston is not eligible as a juror in 
suits in which that city is a party, since the common 
council is a branch of the municipal government, and 
the municipal government has authority and control 
over all suits prosecuted by or against the city. 


Thomas M. Babson, for plaintiff; W. EF. L. 
Dillaway, for defendant. 

Morton, C.J., delivered the opinion of the 
court: 

We understand the question intended to be 
raised by this bill of exceptions to be whether, 
the objection being seasonably made, it is compe- 
tent for a member of the common council of the 
city of Boston to sit as a juror ina casein which 
the city is a party. At common law the fact that 
a juror is an inhabitant of a city or town which is 
a party to a suit is a sufficient cause of challenge. 
Blackstone says: “Jurors may be challenged 
propter affectum, for suspicion of bias or partiality. 
A principal challenge is such where the cause as- 
signed carries with it, prima facie, evident marks 
of suspicion either of malice or favor; as, that a 
juror is of kin to either party within the ninth de- 
gree; that he has been arbitrator on either 
side; that he has an interest in the cause; 
that there is an action depending between 
him and the party; that he has taken money for 
his verdict; that he has formerly been a juror in 
the same cause; that he is the party’s master, ser- 
vant, counselor, steward, or attorney, or of the 
same society orcorporation. All these are princi- 
pal causes of challenge, which, if true, cannot be 
overruled, for jurors must be omni exceptione 
majores.”” 3 Bl. Comm. 363. 

Our statutes have changed the common-law 
rule by the provision that no juror shall be dis- 
qu: lified by reason of being an inhabitant of the 
city of Boston. Pub. St. c. 160,§13. The pur- 
pose of the statute was to remedy the great in- 
convenience arising in Boston from the applica- 
tion of the rule that the minute pecuniary interest 
which an inhabitant hasin the result of a suit by 
or against the city operates to disqualify him as a 
juror. 

The juror in the case at bar was not disqualified 
merely because he was an inhabitant of Boston, 
but he occupied a position or relation towards the 
cause and the parties different from that occupied 
by the ordinary inhabitant. He was a member of 
the common council, a branch of the government 
of the city. The municipal government has 
authority and control over all suits brought or 


*S. c., 1 North Eastern Repr. 417. 





prosecuted by or against the city. It represents 
the city, and is the guardian and protector of its 
rights. It was the duty of the jurorin question, 
as a part of the government, to guard and protect 
the rights of the city. This relation to the city is 
inconsistent with his serving as a juror in the suit. 
It would not only create a suspicion of bias, but 
would naturally tend to create a bias or prejudice 
in favor of city. There can be no certainty that 
a juror thus situated can stand indifferently and 
imparfially between the parties. The statute does 
not cover the case, and there is no necessity that 
members of the city government should act as 
jurors where the city is a party. 
Exceptions overruled. 


NoTe.—The rule of the common law which, as 
stated in the principal case, has been changed in 
Massachusetts by statute, was first declared by Lord 
Mansfield in Hesketh v. Braddock.! It was there held 
in an action by the treasurer of a municipal corpora- 
tion fora breach of one of its by-laws, that the fact 
that the jury had been summoned by the sheriff, who 
was afreeman and citizen of the municipality, and 
that the members of the jury were themselves free- 
men and citizens thereof, afforded ground of challenge 
to the array and to the polls. Lord Mansfield laid 
down the rule that the minuteness of the interest did 
not do away with the objection; that degrees of influ- 
ence cannot be measured, and that no line can be 
drawn save that of total exclusion of all degrees of in- 
terest whatever.2 This decision was early followed in 
New York, where it was held that the fact that, in an 
action qui tam, a moiety of the penalty recovered 
would go to the poor of the town, afforded good ground 
for challenging such of the jurors as were inhabi- 
tants of the town.’ Since this decision it has 
been generally regarded as the established law 
in this country, where the rule has not been changed 
by statute, that the fact of being a taxpayer of the 
municipality against which the action is brought is a 
disqualitication and a ground of challenge for cause, 
or of exclusion by the court of its own motion.4 This 
rule is changed, not only in Massachusetts, but also in 
many other States, by statutes which provide in 
various forms of expression that it shall not be a 

13 Burr., 1847 

2See also and compare Day v. Savadge, Hob. §; Mar- 
tin v. Reg., 12 Irish L. 399. 

8 Wood v. Stoddard, 2 Johns. 194. 

4Thomp. and M. Jur.,§ 179; Garrison v. Portland, 2 
Oreg.123; Boston v. Tileston, 1i Mass. 468; Hawkes v. 
Kennebeck, 7 Mass. 461; Watson v. Tripp, 11 R. I. 98; 8. 
c., 15 Am. L. Reg. 282; Alexandria v. Brockett, 1 Cranch 
C. 0. 50%; Diveny v. Almira, 51 N. Y. 507; Hawes v. Gus- 
tin, 2 Allen, 402; State v. Williams, 30 Me. 484; Dively v. 
Cedar Falls, 21 Iowa, 565; Cramer v. Burlington, 42 Iowa, 
315; Davenport Gas Co. v. Davenport, 13 Lowa, 229; Gib- 
son v. Wyandotte, 20 Kan. 156; Eberle v. St. Louis Public 
Schools, 11 Mo. 247; Fine v. St. Louis Public Schools, 30 
Mo. 166; Columbus v. Goetchius,7 Ga. 139; Russell v. 
Hamilton, 3 lil. 56; Bailey v. Trumbull, 31 Conn. 
581; Hearn v. Greensburg, 51 Ind. 119; Johnson 
v. Americus, 46 Ga. 80; Rose v. St. Charles,49 Mo. 
509; Fulweiler v. St. Louis, 61 Mo. 479. But contra, 
see Middleton v. Ames, 7 Vt. 166; Omahua v. Olmstead, 5 
Neb. 446; 8. C., 16 Am. L. Reg.’356; Kemper v. Louisville, 
14 Bush, 87. The rule would not disqualify inhabitants 
of the county from sitting on the trial of a person 
charged criminally with burning the county jail, since 
the result of the trial woula not affect the liability of 
tuxpayers to contribute towards the rebuilding of it 
Phillips v. State, 29 Ga. 105. So it was held that the 
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ground of challenge that the officers who summoned 
the jurors, or the jurors themselves, are liable to pay 
taxes in a city, town or county which may be benefited 
by the recovery of a judgment in the suit.6 These 
statutes, it seems, are not liable to any constitutional 
objection.& 


citizens of a county are not disqnalified from sitting as 
jurors in a contest in respect of the title to acertain 
piece of property conveyed by a defaulting treasurer of 
the county to his sureties to save them from loss, be- 
cause the county is no party to the suit. Phipps v 
Mansfield, 62 Ga. 209. 

5N. Y. Code Remedial Justice, § 1179; 1 Bright Purd. 
(Penn.) Dig., p. 837, § 73; G. 8S. Mass. 1860, ch. 132, § 30; 
Gen. Stat. R. I. 1872, p. 434, § 32; Bush’s Dig. Fla. ch. 104, 
§ 25; R. S. So. Car. 1873, p. 53, § 27; Comp. L. Mich. 1871, 
6015; R. S. Me. 1871, ch. 82,§ 76; Rev. N. J. 1877, p. 530, § 
39: Comp. L. Mich. 1871, §§ 460, 3329; R. 8S. Ill. 1880, ch, 24 
§ 174; Id.,ch. 139, § 47; Id., ch. 34, § 32; R. S. La. 1876, § 2134; 
Supp. to Ga. Code of 1873, §409; R. S. W. Va. 1879, ch. 33, 
§ 63; R. S. Wis. 1878, § 2850; Stat. at Large, Minn. 1873, p. 
217,§5; G. 8. Neb. 1873, p. 232, §5; BR. S. Mo. 1879, § 2801; 
Comp. L. Kan. 1879, § 1391. 

6 Com. v. Reed, 1 Gray, 472; Com. v. Worcester, 3 Pick. 
462; Com. v. Ryan, 5 Mass.90; State v. Wells, 46 Iowa, 
662. 





NEGLIGENCE AT RAILROAD CROSSINGS. 





PENNSYLVANIA R. CO. v. HORST. 





Supreme Court of Pennsylvania, Oct. 5,1885. 


NEGLIGENCE. [Railroad Crossing.] Horse of Trav- 
eler Frightened by Moving Brakes on Trains Stand- 
ing at Crossings.—A railway train was standing at a 
highway crossing, divided so as to leave a space twen- 
ty-five feet wide for travelers to pass through, its cars 
* occupying some of the highway. A traveler drove 
down with horse and wagon, and hesitated about 
crossing, but an employee of the company beckoned 
to him to come on. He drove quietly across and had 
reached the other side, when his horse, a gentle ani- 
mal, took fright at a noise made by some of the train- 
men in shifting the brakes. The horse started to run, 
the traveler drew the reins tightly to hold him back, 
when one of them parted, so that, in consequence of 
the strain on the other rein the horse was turned to 
one side, the wagon turned over an embankment, and 
the occupants thrown out and the plaintiff’s wife in- 
jured. In an action against the railway company, it 
was held that there was evidence of negligence to go 
to the jury. 


Error to the Common Pleas of Lancaster coun- 
ty. 
This was an action by Samuel Horst against the 
railroad to recover damages for injuries to plaint- 
iff’s wife. 

The plaintiff, with his wife and daughter, was 
driving to market along a much travelled turn- 
pike which crosses the railroad at grade about a 
mile from the town of Lancaster. Arrived at the 
crossing, Horst found a freight train standing 
there which had been cut apart leaving a passage- 
way of from twenty to twerity-five feet in width, 
less than half the width of the turnpike where it 
crosses the tracks. Plaintiff stopped his horse, 
when one of the train hands beckoned to him to 





come on, which he accordingly did. The horse, 
a gentle one, went quietly over the crossing until, 
just as he passed the cars, a noise was made upon 
them, described by the plaintiff as a rattling 
noise like that caused by shifting the brakes. The 
horse started to run, and as plaintiff held him one 
of the reins parted where the round part joined 
the flat, and the pull on the remaining rein 
caused the horse to rush over to one side of the 
road and over a small embankment, where the 
wagon was upset, its occupants thrown out, and 
plaintiff’s wife sustained serious injuries. 

The jury rendered a verdict for the plaintiff with 
$500 damages. From the judgment entered there- 
on the defendant company took this appeal. 

H. M. & E. D. North, for plaintiff in error; D. 
G. & B. Frank Eshleman, for defendant in error. 

GORDON, J., delivered the opinion of the court: 

As there is no evidence that the plaintiff con- 
tributed in any degree to the accident which is 
the subject of this suit, the only matter which the 
case presents for consideration is, whether the 
evidence produced by the plaintiff justified the 
court in submitting to the jury the question of 
the defendant’s negligence; that is, whether tne 
proofs established any default on part of the rail- 
road company’s servants. If there were such 
proofs, we can see nothing in the exceptions on the 
part of the defendants which ehould induce us to 
reverse the court below; on the other hand, if the 
testimony fails to establish such negligence, the 
case Ought not to have been submitted, except 
under instructions that the plaintiff could not re- 
cover. It does not matter that the proof of neg- 
ligence may have been slight, if it exceeded a 
mere scintilla; for in that case it was properly sent 
to the jury, and the only remedy for the defend- 
ant was an application to the court below fora 
new trial. Under such circumstances we can 
grant no relief and the verdict must stand. 

Was there, then, in this case, evidence that the 
accident complained of was produced by the com- 
pany’s default? We think there was. To start 
with, the train was ina bad and unlawful place. 
It had stopped on the crossing of a much fre- 
quented highway, and though before that crossing 
was reached by the plaintiff, the train was cut, 
leaving an opening of twenty or twenty-five feet, 
still it occupied one-half or two-thirds of the 
turnpike road, which, under the circumstances, it 
had no right todo. The public was entitled to 
the whole of the road, and the defendant could 
not lawfully subject the plaintiff to the risk he 
must run in the unusual appearance presented to 
his horse by the position of the cars; and had the 
accident happened from this disposition of the 
train, the company would have been unquestiona- 
bly liable. Of course, we must be understood to 
speak with reference to the facts of the case in 
hand; that there may be occasions when a train 
may, for a reasonable time, occupy part or even 
the whole of a public crossing, cannot be gain- 
said. We only say that such occupancy was not 
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justified by the circumstances here presented. 
Indeed, Horst says that he stopped and hesitated 
about passing the cut, until he was beckoned on 
by one of the train hands. Having been thus in- 
vited to pass, he had no reason to apprehend that 
anything would be done by the company’s ser- 
vants to alarm his horse. As he came up every- 
thing was quiet, and there was no good reason 
why it should be otherwise; and if some one of 
the employees chose, just at the critical moment 
when the horse was between the cars, to shift the 
brakes, and thus cause the rattling spoken of, the 
jury might well find that this was the immediate 
cause of the accident. Whilst arailroad company 
must be allowed the free use of all its rights, yet 
those rights must be exercised with due regard to 
the welfare and safety of others. Pennsylvania 
R. Co. v. Barnett, 9 P. F. Smith, 259. It not only 
has the right, but it is its duty to have the whis- 
tles of its locomotives blown upon all proper oc- 
casions, but not under a bridge over which a trav- 
eller is passing with his team. They have a right 
to blow off their engines through the mud valves, 
but not ata common crossing; they have a right 
to stop a locomotive, but not to the windward of 
a house in process of construction, and which may 
be burned by sparks issuing therefrom. Turn- 
pike Co.v. R.R. Co.,4 P. F. Smith, 345. All 
these things indicate negligence in the use of a 
right, and cannot be justified on the ground of 
the possession of such right, for it must also be 
used in a lawful manner. 

In the present case, the right to screw up or re- 
lease the car brakes is not denied, but whether 
this was done ata proper time and ina proper 
manner was a question of fact properly determin- 
able by the jury. Negligence where there is evi- 
dence involving it is always for the jury, and in 
this case we cannot say there was no such evi- 
dence. 

Judgment affirmed. 


Norr.—This case affords a somewhat unusual and 
peculiar instance of that most fruitful cause of litiga- 
tion, casualties at railroad crossings. As stated by 
Gordon, J., it is unlawful to block crossings with 
trains. The company’s right is to pass over, not to 
obstruct. Murray v. Railroad, 10 Rich. (S.C.) 227; 
State v. Railroad, 1 Dutcher (N. J.), 487; State v. 
Grand Trunk R.Co., 59 Me. 189; Patterson v. R.Co., 19 
Am. & Eng. R. R. Cases, 415. The passer-by must on 
his part exercise proper care. Chicago, etc. R. Co. v. 
Coss, 73 Ill. 894; Chicago, etc. R. Co. v. Sykes, 96 Tl. 
162: Cahagan v. R. Co.,1 Allen, 187. The decisions 
analogous to the principal case may be examined 
somewhat in detail. In Mahar v. R. Co., 19 Hun, 32, a 
train left a narrow opening at a street crossed by sev- 
eral tracks. A passer-by going cautiously over the 
crossing was struck by a car switched rapidly down 
another track. It was held that the crossing was ob- 
structed, and that whether the injured man had been 
guilty of contributory negligence was for the jury to 
decide. 

In a recent Michigan case, Young v. R.Co., 19 Am. & 
Eng. R. R. Cases, 417, the plaintiff was injured by his 
horse taking fright at cars standing at a crossing. An 
opening at least sixteen feet wide had been made in 





the train. The highway at that point was twenty feet 
wide, and the evidence was conflicting whcther the 
whole crossing was left free. The court refused tosay 
that the highway was not obstructed when sixteen feet 
of it were clear. What amounied to obstruction de- 
pended on the facts of the case aud shouid be deter- 
mined by the jury. 

Another Michigan case, Geocke v. G. R. & I. R. Co., 
24 N. W. Rep. 675, closely resembles the principal case. 
When plaintiff reached the crossing he found a train 
uponit. After waiting some time the train was backed 
clear of the crossing, the engine stopping at a point 
thirty-three feet from where the plaintiff crossed. The 
engine was letting off steam from the safety-valve, but 
plaintiff’s team, accustomed to the railroad, did not 
mind this noise. But as the wagon was crossing the 
rails the cylinder cocks were opened, so the plaintiff 
testified, a sharp hissing sound made, and smoke and 
steam belched out, which frightened the team and oc- 
casioned the accident. It was held (1) that it was not 
negligence for the plaintiff to cross. (2) That there 
was no negligence of the defendant, unless there was 
an unnecessary opening of the cylinder valves. The 
defendants’ right of way included a right to make the 
noises unavoidably incident toa railroad. (3) Whether 
the cylinder valves were opened, and if so, whether 
they were unnecessarily opened was for the jury. 

Ina very late case, V. & M. R. Co. v. Alexander, 62 
Miss. 498, still another phase of the question is dis- 
played. The train had been at the crossing an hour, 
the locoinotive standing three feet and a half over the 
highway. The plaintiff waited twenty minutes for the 
train to move, chen got down and led his horse across. 
The locomotive made no noise, but the horse took 
fright at the sight of it. It was held that the railroad 
company was liable as obstructing the highway, and 
that whether the plaintiff was guilty of contributing 
negligence was for the jury. 

These cases agree with the text in holding that to go 
over a highway crossing where a trainis standing is 
not per se negligent. 

It is held, also, that what amounts to an obstruction 
of the highway depends upon the circumstances of the 
particular case. 

The case last cited seems to rule that to delay upon 
any part of acrossing is an obstruction. It has been 
held, however, in Michigan, that the mere facts that a 
car projects a little over the highway, and that a quiet 
horse takes fright at it does not make the railroad com- 
pany negligent. Gilbert v. R. Co., 51 Mich. 488. 

The cases show, finally, that as the use of crossings 
belongs both to railroads and passers-by, the right 
possessed by the former to make noises incident to 
railroads, must at crossings be exercised with appro- 
priate care. CHARLES CHAUNCEY SavaGE. 

Philadelphia, Pa. 





STATUTE OF FRAUDS—ACCEPTANCE OF 
GOODS SOLD. 


PAGE v. MORGAN.*® 
English Court of Appeal, 1885. 


SALE OF PERSONAL PROPERTY. [Statute of 
Frauds.] Acceptance which Takes Case out of Stat- 
ute.—Where goods of the value of £10 or upwards are 
sold by a verbal contract and delivered, and the pur- 
chaser retains them, and deals with them in such a 





*S.c., 58 L. T. (N. 8.) 126. Reported by P. B. 
Hutchins, Esq., Barrister-at-Law. 
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way as to prove that he admits the existence of a con- 
tract and admits that the goods were delivered under 
the contract, this is a sufficient acceptance to satisfy 
§ 17 of the Statute of Frauds, although the purchaser 
afterwards rejects the goods on the ground that they 
are not equal to sample; and if the goods prove equal 
to sample the purchaser is liable. Kibble v. Gough, 
88 L. T. Rep. N.S. 204, approved. Decision of Lord 
Coleridge, C. J., and Cave, J., aflirmed. 


The plaintiff brought this action to recover the 
price of certain wheat which he had agreed to 
sell to the defendant, or, in the alternative, dam- 
ages for not accepting the wheat. There was no 
memorandum in writing of the contract of sale, 
but the plaintiff in pursuance of a verbal agree- 
ment, caused a number of sacks of wheat to be 
placed in barges and sent to the defendant’s mill. 
The barges arrived in the evening, and on the fol- 
lowing morning the defendant’s servants raised 
some of the sacks from the barges into the mill. 
After several sacks had been brought into the mill 
the defendant’s foreman arrived and examined 
the sacks which had been brought up, and stopped 
the delivery of the wheat on the ground that it 
was not equal to sample, and on this ground the 
defendant refused to accept it, and the wheat 
remained in the barges until after the commence- 
ment of the action, when it was sold by order of 
the court, and realized a sum which was less than 
the agreed price by £44. At the trial, which took 
place at the Chelmsford assizes, before Mr. Bul- 
wer, Q. C., sitting as commissioner, the jury 
found that the wheat was equal to sample, and 
that the plaintiff had acted reasonably. As to the 
question whether there was a sufficient acceptance 
of the wheat by the defendant to render the ccn- 
tract of sale binding, the learned commissioner 
directed the jury that, if the sacks of wheat were 
placed in the defendant's mill, although he did 
nothing more than was necessary for the purpose 
of examining them, there was an acceptance. 
The jury found for the plaintiff for £44 in addi- 
tion to the sum realized by the sale of the wheat. 
The defendant moved to enter judgment for him 
onthe ground that there was no evidence of a 


sufficient acceptance of the wheat to satisfy the ; 


17th section of the Statute of Frauds, or for a new 
trial on the ground of misdirection. 

This motion was dismissed by Lord Coleridge, 
C. J. and Cave, J., and the defendant appealed. 

Morton (Murphy, Q. C., with him), for the de- 
fendant, in support of the appeal. 

There was no evidence of acceptance to satisfy 
section 17 of the Statute of Frauds, which ought 
to have been left to the jury, and therefore judg- 
ment ought to have been given for the defendant 
at the trial, and ought to be entered for him now. 
Even if there was some evidence for the jury, the 
direction was incorrect, and there ought to be a 
new trial. The direction was founded on the cases 
of Morton v. Tibbett, 15 Q. B. 428, and Kibble vy. 
Gough, 38 L. T. Rep. N.S. 204, which were refer- 
red to at the trial; but,assuming those decisions to 





be correct, they are distingui.hable from the pres- 
ent case, having regard to the way in which the 
goods were dealt with. Here nothing was done 
which could amount to an acceptance of the 
wheat. The examination which was made was for 
the purpose of ascertaining whether the wheat 
was equa] to sample in order that the defendant 
might decide whether he would accept it or not, 
and he decided not to accept. What was done 
may have amounted to a receipt of a part of the 
goods, but that is not sufficient, for the statute re- 
quires both receipt and acceptance. Rickard v. 
Moore, 38 L. T. Rep. N. 8. 841,isa strong author- 
ity in favor of the defendant, and that case throws 
some doubt on the correctness of the decision in 
Kibble v. Gough, 38 L. T. Rep. N. S. 204. 

Philbrick, Q. C., and R. Vaughan Williams, for 
the plaintiff, were not called on. 


Brett, M.R.—The law on the point raised in 
the present case is settled by the judgment of 
this court in Kibble v. Gough, 38 L. I’. Rep. N. 
S. 204, which lays down the rule and principle as 
to evidence of acceptance of goods within the 
meaning of section 17 of the Statute of Frauds. 
In giving judgment in that case Bramwell, L. J., 
said: ‘The first question is on the Statute of 
Frauds, was there part delivery, and did the de- 
fendant actually receive and accept part of these 
goods? * * * There was here no contract in writ- 
ing. Thereis no doubt about the delivery of the 
first thirteen quarters; was there an acceptance of 
them? I will not say that the decision in Morton 
v. Tibbett, 15 Q. B. 428, was wrong; on the con- 
trary, I think it was right.-A man may accept 
goods without losing his right of objection to 
them; there must be such an acceptance to satisfy 
the statute as amounts to a recognition of the 
contract between ithe parties.’’ In that case the 
goods were taken in by the buyer, and were dealt 
with fora short time, but were not kept for so 
long a time thatthe buyer would have had no 
power to reject them if they had proved not to be 
equal to sample. Im a case where goods are de- 
livered, and the buyer takes possession of them 
and deals with them, if he could not do so unless 
he had made a contract, and unless the goods had 
been delivered in fulfilment of that contract, there 
is evidence for the jury of an acceptance to satis- 
fy the statute. The ouly question in the present 
case is whether there was evidence which would 
entitle the jury to find that there had been such 
an acceptance. The goods were sent to the de- 
fendant’s mill in barges, and the next morning 
some of the sacks of wheat were taken up into the 
mill by the defendant’s servants. A little later 
th» defendant’s foreman came and examined the 
wheat, which had been brought up. I cannot see 
how he could do that unless he knew that there 
was a contract, and that the wheat had been de- 
livered in pursuance of the contract, and therefore 
I think the jury were entitled to say that he ex- 
amined the wheat in order to ascertain whether it 
was equal to sample. How reasonable men could 
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come to any other conclusion except that the de- 
fendant admitted that there was a contract relat- 
ing to wheat, and admitted that this partic- 
ular wheat had been delivered to him in pursu- 
ance of this contract, and had examined it for the 
purpose of ascertaining whether it was equal to 
sample, I am unable to understand. No doubt 
there might be circumstances attending the deliv- 
ery of goods which would not lead to a similar 
conclusion, as, for instance, if the person to whom 
the goods were delivered refused to allow them to 
remain on hi} premises or to have anything to do 
with them. In sucha case, although there would 
be a delivery, there would be no acceptance. I 
rely not only on the delivery and the fact that the 
goods were in the defendant’s warehouse, but on 
the fact that he examined them, and by doing so 
admitted that there was a contract. That is all 
that is necessary to justify the verdict of the jury. 
The case of Kibble v. Gough is a decision 
which is binding on this court, but I do 
not think that Rickard v. Moore, 38 L. T. 
Rep., N. S. 841, was decided under such 
circumstances as to be binding on us in the 
present case. For these reasons I am of opinion 
that there is no color for the suggestion that there 
was any misdirection at the trial, and that being 
so the decision of the Divisional Court was cor- 
rect, and this appeal must be dismissed. 

BaGGALLaY, L.J.—I am of the same opinion. 
In order to make this contract of sale binding 
under section 17 of the Statute of Frauds, it is 
necessary that ‘‘the buyer shall accept part of the 
goods so sold, and actually receive the same.”’ 
The decisions in Morton v. Tibbett and Kibble v. 
Gough show that there may be an acceptance and 
receipt sufficient to satisfy the provisions of sec- 
tion 17, although the circumstances are not such 
as to preclude the purchaser from afterwards re- 
jecting the goods on the ground that they are not 
equal to sample. It is true that there was some 
difference of opinion in the old cases as to what 
constituted a sufficient acceptance, but the ques- 
tion seems now two be settled, for Kibble v. Gough 
affirmed Morton v. Tibbett after that decision had 
stood for nearly twenty-eight years. In Rickard 
v. Moore there is a distinction as to the facts, and 
there is also this distinction, that the jury in 
that case found that the goods were not equal 
to sample. Here, and in the other two cases 
to which [ have referred, the jury found the 
contrary. I have no doubt that there was evi- 
dence to go to the jury in the present case, and 
that their verdict was right. 

Bowen, L. J.—I am of the same opinion. I 
think the case is governed by Kibble v. Gough, 
which must be taken as the fountain of the law 
oy this subject. We are bound by that decision, 
so it is unnecessary to exoress any opinion as to 
its correctness; but at the same time I cannot help 
saying that it seems to me to be founded on sound 
commercial common sense. An acceptance and 
receipt is the condition on which the validity of 
the contract depends, and one would expect that 





the legislature would mean that it should amount 
to an acceptance where the buyer was dealing 
with the goods in such a way as to recognize the 
existence of the contract of sale, and the fact that 
the goods had been sent to him under it. That is 
the effect of the decision in Kibble v. Gough (ubi 
sup.) In Rickard v. Moore (ubi sup.), there was 
a distinction, as has been pointed out by the Mas- 
ter of the Rollsand Baggallay, L.J.; for in Kibble 
v. Gough the jury found that the goods were 
equal to sample, whereas in Rickard v. Moore it 
was found that the goods were not equal to sam- 
ple, and therefore they were rightly rejected by 
the purchaser. The decision in that case as to 
the acceptance was merely on a secondary point, 
and I think that Bramwell, L. J., could not have 
meant to unsettle the law as laid down in Kibble 
v. Gough. Even if this were so, I am of opinion 
that, having the two cases in the Court of Appeal 
before us, we ought to go back to Kibble v. 
Gough, and follow that decision. 
Appeal dismissed. 


NotTe.—The doctrine enunciated in the principal 
case—that in order to manifest an acceptance within 
the meaning of the statute, the buyer must so deal 
with the goods as to prove that he recognizes the 
existence and obligation of the contract—together with 
the cognate rule that the property must pass entirely 
beyond the dominion and control of the seller, runs 
through all the reported decisions and forms the basis 
of the whole law on this subject. Thus it is univer- 
sally held that there must be both a delivery by the 
vendor and an acceptance by the vendee; that the one 
without the other will not satisfy the requirements of 
the statute.! And first, as to delivery, it is essential 
that the possession and control of the property should 
be completely transferred to the purchaser; if the ven- 
dor retains his lien on it for the purchase-money, it 
cannot be so delivered as to take the case out of the 
statute.2 But the fact that the vendor remains in pos- 
session of the goods under an agreement with the ven- 
dee to sell them for him will not make the sale void.’ 
The delivery may be symbolical, e. g., a delivery of 
the key of the warehouse in which the goods are 
stored ;* or where it would be extremely difficult to 
collect all the articles in one place;5 or where they are 
of great weight and bulk.é It is not necessary that the 
delivery and acceptance should be contemporaneous 
with the making of the contract; it is sufficient if they 
take place within areasonable time.’ But to constitute 
a sufficient delivery and acceptance, something more 
than mere words is requisite ;8 and no promise or dec- 
laration of the buyer that he will take the goods (then 
left for him at another place), at a future day, will 
amount to an acceptance.? 


1 Stone v. Browning, 51 N. Y. 211; Caulkins v. Hellman, 
47N. Y. 449; Maxwell v. Brown, 39 Me. 98; Edwards v. 
Railway, 48 Me. 379; Gilman v. Hill, 36 N. H. $11. . 

2 Gardet v. Belknap, 1 Cal. 399; Clark v. Labreche, 2 
Reporter, 436; Marsh v. Rouse, 44 N. Y. 643; Sufford v. 
McDonough, 120 Mass. 290. 

8 Godchaux v. Mulford, 26 Cal. 316. 

4 Wilkes v. Ferris, 5 Johns. 335. 

5 Boynton v. Veazie, 24 Me. 286. 

6 Cajbins v. Lockwood, {7 Conn. 154, 

7 McKnight v. Dunlop, 5 N. ¥. 587. 

8 Shindler v. Houston, 1 Const 261 

9 Shepard v. Passey, 32 N. H.4 
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Next, as to acceptance, it is necessary to show some 
act on the part of the vendee plainly acknowledging 
the existence of the contract and that the goods are 
received pursuant thereto. Thus where goods are 
sold by sample, it is not enough to prove that they 
came into the possession of the vendee and that they 
corresponded to sample; for he might receive them 
without accepting them, and they might be such as the 
contract called for and yet be rejected by the purchas- 
er.0 But any unequivocal act, on the part of the buy- 
er, amounting to an assertion of ownership of the 
property, will suffice to take the sale out of the stat- 
ute.2 In an interesting English case it appeared that 
a complete verbal bargain had been made for the sale 
ofa horse, but no actual delivery; that the vendor 
then asked the purchaser to lend him the horse for a 
short time; that the vendee assented, and the vendor 
kept the horse for two weeks and then sent him to the 
purchaser, who refused to receive him; and it was 
held that,as the purchaser had assumed the ownership 
of the horse in making a loan of him, there was a suffi- 
cient delivery and acceptance.2 But the seizure of 
the goods, under legal process, as the property of the 
vendee, is not sufficient to satisfy the statute.13 There 
is much conflict of authority as to whether the accept- 
ance must be absolute and final, so as to preclude the 
buyer from afterwards objecting to the quantity or 
quality of the goods, or the reverse. The principal 
case and Morton vy. Tibbett, cited by court and coun- 
sel, seem to establish the rule that there may be a suf- 
ficient acceptance by the purchaser without any wai- 
ver of his right to reject the goods for inferiority or 
deficiency. And there are many cases agreeing with 
these decisions.14 But onthe other hand it has been 
frequently held that the mere receipt of the goods by 
the vendee and his examination of them for the pur- 
pose of ascertaining their quantity and quality will 
not amount toa sufficient acceptance; that he must 
accept them finally and unconditionally. It is not 
always necessary that the goods should leave the shop 
or warehouse of the seller..6 But an acceptance is not 

*‘ proved by showing a deposit of the articles inthe pub- 
lic highway ata point designated by the purchaser, 
and a notification to him of the fact that they were so 
deposited ;!” nor by the fact of the vendor’s sending 
the article in an incomplete condition to a place desig- 
nated by the vendee for the delivery of the perfect ar- 
ticle 18 

It is well settled that the delivery and acceptance of 
a substantial part of the goods sold will satisfy the re- 
quirements of the statute.1® But evidence of delivery 


10 Remick v. Sandford, 120 Mass. 309; Stone v. Brown- 
ing, 68 N. Y. 598. 

i Vincent v. Germond, 11 Johns. 283; Marshall v. Fer- 
guson, 23 Cal. 65. 

12 Marvin v. Wallace, 6 El. & B. 726. An American case, 
ona similar state of facts, holds an exactly opposite 
view: Philips v. Hunnewell, 4 Greenl. 376. 

13 Hicks v. Cleveland, 48 N, Y. 8; Washington Ice Co, 
v. Webster, 62 Me. 341. 

14 Currie v. Anderson, 2 El. & El. 598; Cusack v. Robin- 
son, 1B. & 8.299; McMaster v. Gordon, 20 U. C. C.P. 16; 
Strong v. Dodds, 47 Vt. 358; Smith v. Stoller,26 Wis. 671. 

15 Hewes v. Jordan, 39 Md. 472; Stone v. Browning, 68 
N. Y. 598; Lloyd v. Wright, 25 Ga. 215; Hausman v. Nye, 62 
Ind. 491. And Morton vy. Tibbett has been severely 
criticised in the exchequer. Hunt v. Hecht, 8 Ex. 814; 
Coombs v. R. R. 3 Hurl. & N. 510; Castle v. Sworder, 6 Id. 
832. 

16 Exp. Safford, 3 Lowell, 453. See Knight v. Mann, 120 
Mass, 219. 

17 Finney v. Apgar, 31 N. J. L. 266. 

18 Brewster v. Taylor, 63 N. Y. 587. 

19 Van Woert v. Railroad, 67 N. Y.588; Atwood v. Lucas, 
53 Me. 508; Davis v. Moore, 13 Me. 424; Gault v. Brown, 
48 N. H. 183; Townsend v. Hargraves, 118 Mass. 325. 





and acceptance ofa less amount of similar goods is 
not sufficient without proof that they were delivered 
and received as a part of the goods sold.® 

The acceptance need not be the personal act of the 
vendee; it may be made for him by any duly author- 
ized agent.2! Anda delivery to one of several joint 
purchasers, and acceptance by him, renders the con- 
tract valid as to all.2 As to the effect of delivery toa 
carrier there has been much indecision. It has been 
held that if the goods were delivered to a car- 
rier selected and named by the purchaser, and 
accepted by him, this would constitute a sufli- 
cient receipt and acceptance under the statue. But 
the better opinion undoubtedly is, that, while a 
delivery of the goods to a carrier, pursuant to the di- 
rections of the purchaser, will fulfill the duty of the 
vendor and amount to a sufficient delivery, yet it can- 
not be construed into an acceptance of them by the 
vendee.™. In other words, ifthe contract itself were 
valid, such a delivery would be sufficient to transfer 
the title to the purchaser, but it is not sufficient to 
consummate a sale otherwise void under the statute. 

The question of acceptance is one of fact, and it is 
for the jury to decide whether the circumstances 
proved, of acting or forbearing to act, door do not 
amount to an acceptance within the statute.® 

H. C. BLack. 


20 Davis v. Eastman, 1 Allen, 422, 

21Snow v. Warner, 10 Met. 132. But see Quintard v. 
Bacon, 99 Mass. 185. 

22 Smith v. Milliken, 7 Lans. 336. 

23 Hart v. Sattlery, 3 Camp. 528; Spencer v. Hale, 36 Vt. 
$14. 

24 Denmead v. Glass, 30 Ga. 637; Wilcox S. P. Co. v. 
Green,72 N. Y. 17; Rodgers v. Philtips, 40 N. Y. 519; 
Atherton v. Newhall, 123 Mass. 141; Lloyd v. Wright, 25 
Ga. 215, ms 

2% Garfield v. Paris, 96 U. S. 557. 








WEEKLY DIGEST OF RECENT CASES. 


COLORADO, ° ° ° ° 2, 8,9 


KANSAS, ° . ° ° ° e 14 
MAINE, . ° ° ° ° ° 12 
MASSACHUSETTS, . ° ° ° ° 4,7 
NEW JERSEY, . ° . ° 1,13 
NEw YorK, . ° . - 8, 6,11, 15 
PENNSYLVANIA, . ° ° ° 10 
VIRGINIA, . ° ° ° . ° 5. 


1. Conspiracy. [Indictment.] Must Charge that 
the Combination was Corrupt.—To constitute a 
combination a conspiracy, it must be corrupt. An 
indictment against members of a board of chosen 
freeholders for combining to vote a sum of money 
out of the county funds toathird person, but 
Which did not charge that the confederation was 
corrupt, or that the third person was to the knowl- 
edge of the defendants disentitled to the money, is 
bad. [Citing People v. Powell, 63 N. Y. 88.] 
State, Wood et al. prosecutors v. State, 8. C. N. 
J., Nov. 5, 1885; 1 Atl. Reporter, 509. 


2, CONSTITUTIONAL Law. [Judicial Power.]—Act 
Authorizing Entry of Judgment by Confession by 
Clerk of Court.—The act of the legislature au- 
thorizing clerks of the circuit courts to enter up 
judgments by confession is not unconstitutional. 
In the opinion of the court by Thayer, J., it is 
said: “It is contended upon the part of the appel- 
lants that the entry of judgment by default or up- 
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on confession involves the exercise of judicial 
power, and that, as all judicial power in this State 
is required to be vested in certain courts, the leg- 
islature had no authority to confer any such pow- 
er upon the clerk. The decisions of other courts 
under similar provisions of statute and organic 
restrictions are conflicting. The point of differ- 
ence between them is a disagreement as to whether 
such entry is a judicial or ministerial act. If I 
were required to decide the abstract question, I 
should be very much inclined to hold that the ren- 
dition of judgment in all cases was a judicial act. 
The mere entry of judment, no doubt, is a minis- 
terial act; but it seems to me that tefore such en- 
try can be made there must be an adjudication, 
either that the facts committed, or the confession 
and statement in the particular case, entitle the 
party toajudgment. Ourstatute upon the sub- 
ject has been in forcefor nearly twenty years. It 
may be said to have been acquiesced in by the bar, 
and it has tacitly been upheld by the courts. It 
has become a rule or practice, and, if pronounced 
invalid now, would cause disturbance in property 
rights and occasion great mischief. When an act 
of the legislature has been so long recognized as 
binding, and important affairs of the community, 
affecting individual rights, been transacted in ac- 
cordance with its provisions, it should not be dis- 
turbed unless it plainly and unequivocally con- 
flicts with the organic law. An act which has 
been sanctioned by the community ought not to be 
declared unconstitutional by the courts when the 
question is.in any degree doubtful. Whatever, 
therefore, my own private notions upon the sub- 
ject are, so long as lam not positively certain of 
their correctness, I feel constrained to hold that 
such judgments are valid.”’ Waldo, C. J. dissented. 
Crawford v. Beard, 8. €. Colo., Nov. 9, 1885; 8 
Pac. Repr. 537. 


. [Retirement of Judges and Justices]— 
Surrogate in New York not a Judge or Justice, 
etc.—The provision of § 13 of article 6 of the Con- 
stitution of New York, to the effect that no person 
shall hold the office of judge or justice of any 
court longer than until and including the last day 
of December next after he shall be seventy years 
of age, does not apply to persons holding the office 
of surrogate. [The court reasoned that in inter- 
preting constitutions regard must be paid to the 
popular sense in which words are generally used, 
and that.legislative action closely following the 
adoption of a provision of the Constitution, and re- 
lated thereto, is entitled to great consideration by 
courts in construing the provision.] Peuple ez 
rel. etc. v. Carr, N. Y. Ct. of App., Oct. 27, 1885; 2 
East Repr. 659. 


4. Contract. [Estoppelby Fact of Signing.) Sign- 
ing without Intending to be Bound.—In the ab- 
sence of fraud or imposition, one who enters.into 
a contract is conclusively presumed to understand 
the terms and the legal effect of it, and to assent 
tothem. [Citing Rice v. Dwight Man. Co., 2 
Cush. 80]. Accordingly itis no defense to an ac- 
tion on a note that the maker testifies that she 
signed the notes “‘not thinking of such a thing as 
binding herself upon the note,” unless she was in- 
duced so to believe by the fraud of the plaintiff or 
his agent. Jackson v. Olney, 8. C. Mass. Oct. 24, 
1885; 2 East. Repr. 712. 


6. DowER—Money set Apart in Lieu of, is Realty. 
—In a suit for that purpose, lands of D. are sold 
for partition, one-third of the proceeds being set 
apart for widow’s dower; A., a daughter of D., 


3. 








who was sui juris, and a party to the suit, subse- 
quently intermarried with T., and died during life 
of widow of D., never having had issue; afte~ 
death of widow, T. sued to recover the share 7 
A , his deceased wife, in the dower fund, claiming 
it as personalty. Held: The dower fund is realty, 
and A.’s share passes to her next of kin; T., her 
surviving husband, has no interest therein. Tur- 
ner v. Turner, Va. S. C. of App., Oct. 8, 1885; 9 Va. 
L. J. 728. 


6. Duress. [Per Minas].— Threat to Sue and Im- 
prison not Duress.—A threat to sue defendant, 
and to arrest and imprison him, is not such duress 
as will avoid a promise induced by such threat. 
[Citing 1 Pars. Cont. (5th ed.); Shephard v. Wat- 
rous, 3 Caines, 196; Farmer v. Walter, 2 Edw. Ch. 
601: Knapp v. Hyde, 60 Barb. 80.] Dunham v. 
Griswald, N. Y. Ct. of App., Oct. 27, 1885; 2 East 
Repr. 674. 


7. EASEMENT. [ Non-User-Abandonment- Evidence]. 
Non- User for More than Twenty Years how far 
Evidence of Abandonment .—While a mere non-user 
of an easement, even for more than twenty years, 
will not be conclusive evidence of abandonment, 
such non-user, united with an adverse use of the 
servient estate, inconsistent with the existence of 
the easement, will extinguish it. [Citing Jenni- 
son vy. Walker, 11 Gray, 423; Owen v. Field, 102 
Mass. 90; Barnes v. Lloyd, 112 id. 224; Chandler v. 
Jamaica Pond Aqueduct, 125 id. 544.] Smith ». 
Langewald, 8. C. Mass., Oct. 24, 1885; 2 East. 
Repr. 718. 


8. EMINENT Domain. [Abandonment.]—Right to 
Abandon the Condemnation Proceedings.—Under 
the statute (section 242), the right or privilege to 
abandon proceedings to condemn land on payment 
of costs and accrued damages is lost whenever the 
land-owner acquires a vested right to the compen- 
sation awarded. The land-owner’s interest in the 
award made cannot be said to be vested until the 
payment or deposit in the manner provided by law 
of the sum awarded. [Citing on this point Stacey 
vy. Vermont Cent. R. Co., 27 Vt. 39, and cases there 
cited; Peoria & R.I.R. Co. v. Rice, 75 Ill. 329; 
Norris v. Mayor, ete., 44 Md. 598; Graff v. Mayor 
of Baltimore, 10 Md. 544.] Proceedings to con- 
demn land are special proceedings, differing widely 
from those of an ordinary civil action, governed by 
dissimilar rules of pleading and practice; and 
abandonment in one is not analagous to nonsuit in 
the other. [Pollard v. Moore, 51 N.H. 188, fol- 
lowed.] An appeal from the award, and the over- 
ruling of a motion to set the same aside, does not 
deprive the party seeking to condemn the land 
from abandoning the proceeding, even after deci- 
sion of Supreme Court. [Denver & N. O. R. Co. 
vy. Jackson, 6 Colo. 340, explained and limited.) 
Where a railroad seeks to condemn lands for,de- 
pot, engine-house and machine-shops, and right of 
way, it-may, after the award, abandon the pro- 
ceedings as to all except the right of way, if it 
choose so.to do; but in that case there will have to 
be a new award of damages resulting from the 
right of way alone. In,a note to this case the 
learned editor of the Pacific Reporter adds: “It 
was held by Judge Deady, in the case of United 
States v. Oregon Ry. & Nav. Co., 16 Fed. Rep. 524, 
that where the United States has instituted pro- 
ceedings to condemn lands for public improve- 
ments, after the award of damages has been made, 
the plaintiff can elect to pay the award or abandon 
the proceedings. But it is said by the Supreme 
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Court of Nebraska in the case of Drath v. Bur- 
lington, ete. R. Co., 18 N. W. Rep. 717; 8. C., 15 
Neb. 367, that after an award by the commission- 
ers, and a judgment by the court, a railroad com- 
pany cannot abandon the condemnation proceed- 
ings, disclaim the title, and void the judgment.”’] 
Crawford v. Beard, 8. C. Colo., Nov. 9, 1885; 8 
Pac. Repr. 587. 


9. INDICTMENT. [Conclusion in Name of State— 
Where Crime was Committed before the Admis- 
sion of the Stateinto the Union.J]—That an in- 
dictment for a crime committed before the admis- 
sion of the Territory asa State concludes that such 
crime was committed ‘‘against the peace and dig- 
nity of the people of the State of Colorado,” will 
not affect its validity. Packer v. People, S. C. 
Colo., October Term, 1885; 8 Pac. Repr. 564. 


10. INSURANCE, Fire. [Waiver of Condition of 
Policy.|— Waiver of Condition Requiring Actual 
Payment before Liability by a Course of Dealing. 
—The condition of a policy of fire insurance ex- 
empting the insurance company from loss until af- 
ter the money is actually paid into the treasury of 
such company, or to an agent authorized in writing 
to receive the same, may be waived by the meth- 
ods of the company in dealing with a particular 
agent or agents. Where an agent, who is author- 
ized to countersign policies and receive premiums, 
employs an insurance broker in another city with 
the knowledge of the company, to place insurance 
in that city for him, and the company he repre- 
sents, issuing policies of insurance properly coun- 
tersigned for all risks so placed, which he sends to 
such broker to deliver on payment of the premi- 
um, and such broker duly sends a check to such 
agent, which is not received by the latter until af- 
ter a loss on the risk, the company is equitably es- 
topped to set up that the premium had not been 
received by it as stipulated for in the policy of in- 
surance. [Distinguishing Pottsville Mut. Fire 
Ins. Co. v. Minnequa Springs Imp. Co., 100 Pa. St. 
137.] Universal Fire Ins. Co. v. Block, 8. C. Pa., 
Oct. 5, 1885; 1 Atl. Repr. 523. 


11. INTERPRETATION. [Certificate of Deposit — 
Statute of Limitations.|—Instrument held a Cer- 
tificate of Deposit and not Subject to Limitatiwn 
until Demand.—Where money is placed on depos- 
it, no indebtedness arises, and no action can be 
maintained therefor, until after a demand. In 
such case the statute of limitations does not begin 
to run until demand is made. Plaintiff brought 
an action on the following instrument, to which 
defendant interposed the statute of limitations: 

“PHILADELPHIA, May 21, 1864. 
“Due S. K. Ashton, M.D., trustee, $4,000, re- 
turnable on demand. It is understood this sum is 
especially deposited with us, and is distinct from 
the other transactions with said Ashton. 
“J. R. & H. B. Fry.” 
Held, that the instrument was a certificate of de- 
posit, and that the statute of limitations did not 
begin to run thereon until demand was made. 
Smiley v. Fry, N. Y. Ct. of App., Oct. 30, 1885; 2 
East. Repr. 668. 


12. Lanp. [Horizontal Division of.|—Title to Sec- 
ond Story of School House built by Private Per- 
sons by Authorization of District.—Certain per- 
sons were permitted to build a public hall asa 
second story of a new school-house, and, after 
completion, an agent, authorized by the school 
district, leased the second story to such persons 





with ry ts of ingress and egress, 
and with equitable provisions in regard to keeping 
the building in repair, etc., “‘so long as the build- 
ing shall stand;” the building in its several parts 
was occupied in accordance with the agreement for 
nearly thirty years, when the district voted “to sell 
the school-house and lot under” the hall, and their 
agent did convey all their interest in the land and 
building therein. In areal action by the grantee 
against the occupants of the hall, held: 1. That the 
title to the hall was never in the district; it inured to 
the builders before the execution of the instrument 
called a lease, by virtue of their having built it un- 
der a license from the district and the purpose of 
the paper was to regulate the use and give the 
easement. 3. That the vote to sell did not author- 
ize a conveyance of the hall, and the deed could go 
no further than the authority. 3. The defendants 
having disclaimed all except the second story with 
its easements, that they, being in possession, have 
at least a color of title, whichis sufficient, as the 
plaintiff has failed to show a better one. Peaks v. 
Blethen, S. C. of Me., Nov. 16, 1885; 2 East. Repr. 
694. 





' 


13. QUO WARRANTO. [Possession and User.]—Not 
Issued against one not in Possession of the Fran- 
chise.—A quo warranto information is the proper 
remedy to try the title to an office; but an incum- 
bent cannot use it against one who has not been in 
the actual possession and user of the franchise. 
[In the opinion of the court by Scudder, J. it is 
said: “There must be an user, as well as a claim 
of a franchise, to found an application for an in- 
formation in nature of a quo warranto. King v. 
Whitwell,5 Term R. 84; Updegraff v. Crans, 47 
Pa. St. 103. He may await the attack of his adver- 
sary by guo warranté information, but cannot an- 
ticipate him by disputing his title to office in pro- 
ceedings to which he is not made a party. Collat- 
eral questions affecting the right to an office may 
be sometimes raised either by certiorari or man- 
damus, in testing the validity of laws, or the ordi- 
nances and resolutions of municipal bodies; as in 
O’Donnel v. Dusman, 39 N, J. Law, 677; Trow- 
bridge v. Newark, 46 N. J. Law, 140; Fitzgerald v. 
New Brunswick, ante, 496, at the present term; 
and many other reported cases; but the title to 
offices held under such laws, ordinances, or 
resolutions cannot be definitely determined in 
these proceedings to which one of the claimants is 
not made a party. Where the purpose of the writ, 
as it appears in this case, is to forestall the opinion 
of the court, if quo warranto information should 
be thereafter used, and to act directly on the elec. 
tion of a claimant to office who is not made a party, 
it should be dismissed, with costs, and that will be 
the order of the court.”] State, ex rel., etc. v. 
Chosen Freeholders, 8. C. N. J., Nov. 20, 1885; 1 
Atl. Repr. 515. 


14. Rarbway Company. [Negligence — Respondeat 
Superior.\—Not Liable for Negligence of Anvther 
Company whose Bonds it has Guaranteed.—W here 
a great railroad company, operating a long line of 
road in the State, aids, as stockholder or bond- 
holder, or as the guarantor of bonds, another rail- 
road company in con-tructing its road, under the 
provisions of chapter 105, Laws 1873, such auxili- 
ary company does not become, on account of such 
aid, the servant or agent of the parent company; 
and the parent company is not, on account of being 
such stockholder or bondholder, or guarantor of 
bonds, responsible for the negligence or other de- 
fault of the auxiliary company in constructing its 
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road in its own name. [The court (opinion by 
Horton, J.) after distinguishing Bridge Co. v. 
Wooley, 78 Ky. 523, said: “In our former opinion 
we assumed the general doctrine that one railroad 
company might be the servant oragent of another, 
to have application in this case. This declaration 
we now correct, as this principle has no applica- 
tion in this case, upon the facts disclosed upon the 
trial. Where a parent company, operating a long 
line of road in the State, takes the necessary steps 
to construct an auxiliary railroad for the purpose 
of a local line, in the name of another company, 
and, in strictly pursuing the provisions of the stat- 
ute, merely furnishes aid as a stockholder or 
bondholder, or a guarantor of bonds, to the auxil- 
ary company, and such auxiliary company con- 
structs its road in its own name, it is not the ser- 
vant or agent, in such construction of its road, of 
the parent company; and the parent company is 
not, on account of being a stockholder or bond- 
holder, or guarantor of bonds, of the auxiliary 
company, responsible for the negligence or other 
default of the auxiliary company, in construct- 
ing its road in its own name. The syllabus of the 
former opinion will accordingly be qualified.’’] 
Atchison, etc., R. Co. v. Davis, 8. C. Kan., Dec. 
1, 1885; 8 Pac. Repr. 530. 


15. TAXATION. [Assessment.]—Personalty of Lun- 
atic, at what Place Assessed.—The personal estate 
of a lunatic should be assessed to the lunatic in 
the place where he resides and not to the commit- 
tee appointed to take charge of his estate. Peo- 
ple, ex rel. etc. v. Commissioners, N. Y. Ct. of 
App., Oct. 27, 1885; 2 East. Repr. 647. 








CORRESPONDENCE. 


TOUTERS AND SHYSTERS IN CHICAGO. 
To the Editor of the Central Law Journal: 

Noticing the shyster legal advertisement in a late 
number of the JOURNAL with your comments thereon, 
it occurred to me that you might be interested in the 
enclosed slip cut from a Chicago daily: 





PROFESSIONAL CARDS. 


M S. ROBINSON, LAWYEk, 9 5TH-AV., CHICAGO— 
«Practices in all courts; author of a book giving the 
divorce laws of all States ; where and how legal divorces 
are obtained; price $2. 


0-OPERATIVE LAW AND COLLECTION AGENCY— 
Collections made throughout the United States ; wages 
collected; jegal advice free; all business legally tran- 
sacted. i8 W. Madison st., R. 6. : 
GOODRICH, ATTORNEY -AT-LAW, 124 DEARBORN 
A vst.,chicago—Advice free; 18 years’ experience; busi- 
ness quietly and Jegally transacted. a 
“EGAL ADVICE FREE—UPON RECEIPT OF TWO 
stamps will send pamphlet containing divorce law of 
Illinois. CORNELL & SPENUER, 164 and 166 Randolph. 
EGAL ADVICE FREE—NO PAY UNLESS SUCCESS- 
Livin all courts. 91 Washington st., Room 6. 
F ABORERS’ WAGES AND BAD DEBTS OF ALL KINDS 
-oliected. 46and 48 S. Clark st., Room 3. 


L. MARCHAND, EXPERT ACCOUNTANT, 110 
Gictiank st., Room 521; best references. 


YOr THis OUT—LABOKERS’ WAGES AND BAD 
Caebts of all kinds collected. 70 LaSalie st., R. 7. 
































This isno new thing, however. The same or its 
equivalent might have been found in almost any Chi- 
cago paper for several years last past. The advertis- 
ers are a choice lot. There is possibly one man in the 
list who does a legitimate business—Mr. Marchand 





the accountant; the others are divorce shysters and 
legal vermin of the worst type. The man Goodrich 
has been disbarred, but still continues to flaunt his 
name before the public as an “‘Atty. at Law.” The 
notices, while shrewdly worded, bristle with covert 
rascality. They are smart enough not to try to do all 
that they advertise, but are also smart enough to 
fleece every one who falls into their hands, as they deal 
with persons who are ignorant of law and for the most 
part of small means. Is it not a disgrace to our laws 
that these fellows cannot be reached by legal process 
and punished? Yours respectfully, 

Kewanee, Il. Jas. K. BLISH. 

[The advertisement of Mr. Marchand seems to be 
entirely proper. A person-practicing an exceptional 
profession like that of an expert accountant, would 
have no other convenient way of making atender of his 
services to the legal profession and the public. Though 
he is in very bad company, we are sure that the max- 
im noscitur a sociis does not apply to him. His com- 
panions are indeed a questionable lot. The bar asso- 
ciation of Illinois is about to meet, and they could not 
do better than to instruct their grievance committee to 
take hold of this matter and institute prosecutions, if 
the state of the law is such that they can do it with a 
reasonable prospect of success. Ep. C. L. J.] 


HOW A WISE MAN BUILT HIS HOUSE. 
To the Editor of the Central Law Journal: 


I have been greatly amused at reading the opinions of 
your advisers as the same are published in your now 
very valuable JOURNAL. It reminds me of the story 
of the gentleman who wished to build for himself a 
nice mansion, and, of course, was exceedingly anxious 
to have the approbation of his friends and neighbors. 
So he asked the advice of all. The first said, “Here isa 
nice site, and Ishould build sucha style of house.”? The 
second said,“I don’t like that site nor the style of house.” 
The third came along and was utterly amazed at the 
selection of the site made by the others, and of their 
total want of taste in architecture. He said, “Leave 
off all that; here is the most charming spot for a 
house, and here is the most exquisite plan for a 
house.” And so it went on until the gentleman became 
disgusted with his advisers, and went and selected his 
own site and adopted his own style of architecture, 
and builded a house to suit himself. Moral: Well, 
you know the rest. Run your JOURNAL to suit your 
own taste, not expecting that every article in every 
number will strike the fancy of every subscriber. At 
one time I had three or four law journals regulary laid 
on my table, but have discarded all but the CENTRAL 
Law JOURNAL, which comes to me weekly like a ray 
of sunlight to which I always turn with pleasure. 

Iam now past seventy years of age, am living on 
borrowed time; have read many books, including the 
Bible, and never found one free from objection and 
never expect to. So “lay on, Macduff.” My old 
mother taught me when a child that when I sat down 
toa meal I should select what I liked and eat it, lay- 
ing the other aside without scolding at the cook; and 
I apply the same rule to books. If I should determine 
that the CENTRAL is not worth the subscription price, 
I will advise you by discontinuance. 

Jas. W. Davipson. 

Monmouth, Ill. 
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QUERIES AND ANSWERS.* 








[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—E£d.} 


QUERIES. 


40. CHECK DRAWN TO B. OR ORDER.—A. is a de- 
positor in a bank; he has funds there to meet a check 
drawn to B.’or order. B. presents the check in person 
at the bank, and they refuse to pay the same unless B. 
indorses it. Can B. be made toindorse? We claim 
not, but the cashier of our bank claims he will not pay 
it unless check is indorsed. B. 

Unionville, Mo. 





41. ARKANSAS EXEMPTION LAW — PRIVILEGED 
DEBTS—UNPAID PURCHASE MONEY.—Section 4398 of 
Mansfield’s Digest of the laws of Arkansas provides 
that in any action brought inthe courts of this State 
for the recovery of money contracted for property in 
possession of the vendee, it shall not be lawful to in- 
clude said property ia any schedule intended to pro- 
tect said property, or exempt it from seizure on at- 
tachment or sale on execution or other process for the 
collection of the debt, ete. And the following section 
provides for the mode of enforcing such vendor’s lien 
onthe property. Suppose the vendee dies. Can the 
lien be,enforced against his personal representative; 
i. €., can property in possession of such representative 
be said to be “in possession of the vendee” within the 
meaning of the above statute? T. D.C. 





42. REPLEVY BY WIFE OF HER HOUSEHOLD Goops 
FROM HER HUSBAND.—The laws of Indiana as they 
now exist permita married woman to own and hold 
personal property in her own right and to sell the same 
without the consent of her husband; she may sue and 
be sued. Under this condition of things, can the wife, 
during the existence of the marriage bonds, withdraw 
at her own pleasure and replevy from her husband the 
household goods she holds as her separate property, 
but which she permitted to be used as among the ne- 
cessary paraphernalia for keeping house, unless she, 
at least, first shows cause for so doing? J.8.B. 

Plymouth, Ind. 





43. THE DOCTRINE OF TRANSFERRED MALICE.—A. 
purposely and maliciously attempts to kill B. by shooi- 
ing him with a pistol, but misses his mark and kills C., 
an innocent party against whom A. has no malice nor 
ll will. Are there any modern decisions that would 
reduce this case from murder to manslaughter? If so, 
cite them? Oris it not a case of murder? Cite au- 
thorities. 7 PROSECUTOR. 





44. WHETHER A STATE IS ESTOPPED BY REASON 
OF HANGING A MATERIAL WITNEsS.—A. and B. are 
indicted, tried and convicted for the murder of C.; 
and are sentenced to be hung. At the trial of B., A. 
is an important and material witness against B. B. 
obtains a new trial, and before his second trial comes 
off, A. is hung in pursuance of the judgment of the 
court. At B’s second trial can A’s testimony given on 
B’s first trial be used? By hanging A. when it could 
have procured a respite for him until after B’s second 
trial, has not the State or government estopped itself 
from insisting on using A.’s testimony, by depriving 
the accused of his right to meet the witnesses face to 
face at the trial? X. Y. Z. 


*Several queries are unavoidably left over for future 
insertion. 








QUERIES ANSWERED. 


Query No. 31. (21 Cent. L. J. 394.] A. B. and C. 
join in the execution of an instrument in the following 
language: ‘‘We authorize D. to sell and convey any 
real estate in which we now are or may hereafter be- 
come jointly interested.” Thereafter A. dies. Willa 
deed by D. under such authority—purporting to con- 
vey the entire estate to one ignorant of A’s death, op- 
erate to pass the interest of B. and C? K. 


Answer.—The authority of the agent determines by 
the death of the principal; and the joint authority to 
two persons terminates by the death of one of them, 
The rule does not go so far as to terminate the author- 
ity given by all, by the death of one of several princi- 
pals. 2 Kent Com., 646; Whart. Agency, § 106. In 
cases of jointtenancy, where there is a right by surviv- 
or, a deed executed under power of attorney, after 
death of one of the joint tenants, will be operative by 
way of estoppel upon the after-acquired interest of 
the survivors. Wilson v. Stewart,6 Am. Law Reg. 
372; 8. c., 5 Pa. L. J. R. 450; see also Bank v. Van‘Der- 
horst, 382 N. Y. 553. DEDIMUS POTESTATEM. 





Query No. 33. [21 Cent. L. J. 417.) Joint TEN- 
ANCY AND SURVIVORSHIP IN MIssouRI.—In adopting 
the common law into this State the statute also de- 
clared that the doctrine of survivorship in leases of 
joint tenants, shall never be allowed in this territory. 
July 20,1820. Law passed regulating joint tenancy 
and tenants in common in February, 1825. And when 
was the law passed adopting survivorship in joint ten- 
ants in this State? DANIEL ZOOK. 

Oregon, Mo. 


Answer.—By the second section of the territorial 
laws of Missouri adopting the common law, approved 
January 19, 1816 (Territorial Las, Vol. 1, p. 436), the 
doctrine of survivorship in joint tenants was not al- 
lowed in the Territory. This second section was never 
adopted after Missouri was admitted as a State; but, 
by the third section of the act entitled ““Conveyances” 
(Laws of 1825, p. 216), no estate shall be held in joint 
tenancy, unless expressly declared so to pass. This 
section has been re-enacted ever since in every revi- 
sion, and is now the law. Hence all the incidents of a 
joint tenancy, including survivorship, will pass by a 
deed, when it is expressly stated therein that the estate 
isto be held in joint tenancy, and notin tenancy in 





common. See as to incidents of joint tenancy, 4 Kent 
Com. 360; R. S. Mo. 1879, § 3949. Ss. 
Query No 34. [21 Cent. L. J., 418] In a 


written application by A. to become a member 
of a Mutual Beneflt Life Insurance Company, he 
directs that his benefit be paid to his wife and 
children, naming them. The Insurance Com- 
pany issues policy, payable by its terms to the wife 
alone, omiting any mention of the children. A. ac- 
cepts the policy, knowing that it is payable to the wife 
only—pays all assessments and dies while in good 
standing. Can the Insurance company, on the ground 
that other beneficiaries were designated in the applica- 
tion, avoid paying the entire benefit to the wife? Have 
the children any interest in the claim, and if so, what 
is their remedy? W. L. M. 


Answer.—Whatever might have been the intention 
in respect to benefidiaries when application was made, 
it does not appear that any mistake existed when the 
insurance was consumated by the delivery and accept- 
ance of the policy, and the beneficiary named therein 
is alone entitled to sue. Bliss Life Ins., § 317, et seq. 

ScirE Factas. 
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Query No. 39. [21 Cent. L. J. 444.] A. makes a note 
to B., reading, “On or before January Ist a. D. 1886, I 
promise to pay,” etc., note bearing ten per cent inter- 
est. Can A. tender to B. the principal and amount of 
interest up to date of tender before maturity and be 
discharged?’ ARKANSAS. 


Answer.—The only object or benefit in making a note 
to read “on or before,” &c., is that the maker may 
have the privilege of paying at any time before the 
day named, and thus avoid accumulation of interest. 
He is not compelled to pay before the day named, and 
suit cannot be instituted upon the note before that 
time. A lawfnl tender of the principal and accrued 
interest, at any time after execution of the note will 
bar interest and costs after that time. Such notes are 
negotiable, and not obnoxious to the objection that 
there is no fixed time for payment. See Brent v. Ten- 
ner, et al., 4 Arkansas, 160; Jordan v. Tate, 19 Ohio 
St. 586; Mattison v. Marks, 31 Michigan, 421. 

Little Rock, Ark. C. B. M. 








RECENT PUBLICATIONS. 





FEDERAL REPORTER DIGEST, vols. 1 to20.—Digest 
of Decisions of U.S. Circuit and District Courts, re- 
ported in the Federal Reporter, vols. 1-20. With 
tables of Cases reported, Statutes cited and constru- 
ed, Constitutione cited and construed, Index to 
Notes, ete. By Robert Desty. St. Paul: West Pub- 
lishing Company, 1885. 

This has the features of a good digest. In addi*tion 
to other matter it has a “table of constitutions cited,” 
showing the provisions of the constitution of the United 
States and those of the constitutions of the various 
States which have undergone examination. Following 
this is a “table of statutes cited, construed, ete.” This 
is quite extensive and is worthy of much praise. Then 
follows an index to notes of cases, from which it 
would appear that in the first twenty volumes of the 
Federal Reporter many notes, some of them by legal 
writers of prominence, have been appended, covering 
a large variety of topics. The table of cases is not a 
mere table of the cases digested, but it is a table of 
cases overruled, followed, applied, cited, affirmed, 
etc. The fate of many of the cases is traced inte the 
Supreme Court of the United States, and where cases 
have been cited, approved, doubted, distinguished or 
overruled in subsequent volumes of the same series, 
the fact is noted. Where the cases are reported in an- 
other series of reports, that fact is also noted. The 
whole is supplemented by a general index. Altogether 
this is evidentlya well constructed digest of the first 
twenty volumes of one of the most useful series of 
reports now issued. 

AMERICAN DECISONS, VOL. 64.—The American Deci- 
sions, containing the Cases of General Value and 
Authority decided in the Courts of the several States, 
from the earliest Issue of the State Reports to the 
year 1869. Compiled and annotated by A.C. Free- 
man, Counselor at Law. Vol. LXIV. San Fran- 
cisco: A. L. Bancroft & Company. 1885. 

This volume contains learned and useful noteson the 
following subjects: Liability for Acts done under Un- 
constitutional Statute, p. 51; Agreement to Accept 
Less Sum than Amount Due, p. 138; Payee in Pro- 
missory Note must be designated with Certainty, p. 
156; Conveyance by Trustee, p. 199; Liability to Sup- 
port Poor Relations, p. 279; Right of Tenant for Life 
to Estovers, p. 367; Negotiability of Bonds, p. 428; 
Receiver, when and over what Property will be Ap- 
pointed, p. 482; Liability of Carriers of Passengers, p. 
621; Subterranean or Percolating Waters, p. 727. 








JETSAM AND FLOTSAM. 





CRIME IN ENGLAND.—We are able to chronicle 
the gratifying fact that during the last decade 
crime has been steadily decreasing in England, 
and that the population of the English prisons is now 
on the decrease. We learn that pauperism is also 
diminishing in that country. Weare sorry, however, 
to learn that hydrophobia is on the increase. 


OLIVER TWIsT’s DESIRE FOR MoRE.—The CEN- 
TRAL Law JOURNAL, in a Thanksgiving number, 
prints two pages and a half of interesting letters from 
its subscribers, “spiced with plenty of good advise 
about how to run a law journal.” Naturally enough, 
some attribute more importance to the editorial 
articles; some, more to the digest; some prefer more 
space given to annotated cases; while others take 
special interest in the current information on personal 
and professional subjects. As a whole, the various re- 
quests of the subscribers—like Oliver Twist’s desire 
for more—confirm the general good judgment with 
which the columns of the JOURNAL are made up. One 
lawyer well says: “The tendency of the country law- 
yer is towards dry rot, especially when he begins to 
be a little old. I feel it, and am determined to combat 
it. So you may give me the progress of law reform,” 
&c. This tendency is not confined to the profession in 
the country. We all need to see more than we can see 
in our own routine of work, if we would keep abreast 
of the times.— Daily Register (N. Y.) 


How TO Make a LAWYER.—A day or two ago 
when a young man entered a Detroit lawyer’s office to 
study law, the practitioner sat down beside him and 
said: “Now see here, I have no time to fool away, and 
if you don’t pan out well I won’t keep you thirty days. 
Do you want to make a good lawyer?” “Yes sir,” 
said the student. ‘‘Well, now listen. Be polite to old 
people, because they have cash. Be good to the boys‘ 
because they are growing up toa cash basis. Work in 
with the reporter and get puffs. Go tochurch for 
sake ofexample. Don’t fool any time away on poetry, 
and don’t even look ata girl until you can pleada 
case. If you can follow these instructions you will 
succeed. If you cannot, go and learn to be a doctor 
and kill your best friends.”—Detroit Free Press. 


Funny Lawsvu!ITs.—Several cases reported in the 
daily papers have the merit of novelty. In one, a man 
sued a town and recovered damages for the loss of a 
pair of horses last winter by the ice breaking while he 
was crossing ariver. In another, a widow sued the 
owners of a steamboat for permitting her husband to 
drown himself while intoxicated. And in another, 
Tom Lat and Ah Quong sue a daily paper for publish- 
ing a rumor that leprosy existed in their laundry.— 
Weekly Law Bulletin. 


A Bap ForM OF LITIGANT IN PERSON.—An indi- 
vidual, who appeared to receive a wide berth from ad- 
vocates and criers, pushed his way to Mr. Justice C. 
with a handful of papers and desired to be heard, 
when the following dialogue occurred:—His Honor: 
“You say = are sued in per ed and you have the 
small-pox in your house?” Defendant : ‘Yes, your hon- 
or, and I want you to examine these papers.”—His 
Honor: “This man has been after me several times 
this morning to examine his papers, and I have told 
him to go home and I will continue his case. Perhaps 
the lawyer in the case will be kind enough to come 
here and examine these dirty papers himself, as the 
action appears to be an action in ejectment for three 
dollars.” The crier then tried in vain to expel the ag- 

rieved litigant, but when the latter turned to resist, 
Grariabty fled from him. A messenger was sent for 
the sanitary police, put before their arrival the carrier 
of contagion had disappeared. The windows were 
opened and the distribution of justice was resumed 
with a sense of relief.—Montreal Legal News. 
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ABANDONMENT. 
temporary absence with intent to return is not, 276. 
mortgage of homestead is not validated by subse- 
que. t, 276. 
non-user of easement for morethan twenty years as 
evidence of, 536. 
right to abandon condemnation proceedings, 536. 
ABBOTT, BENJAMIN VAUGHAN. 
attachment of, to the editorial staff of the “Co-Ops,” 
u97. 
“ABLE TO PAY.” 
when right of action accrues On agreement to pay as 
soon as able, 407. 
ABSEN r HEIRS, 
“and next ot kin, 518. 
ACCEPTANCE, 
ot trust, when presumed, 240. 
of goods soid, with reference to the statute of frauds, 
532 534. 
ACCIDENTS. 
are not crime; article by John D. Lawson, 264. 
AC: ORD AND SATISFACTION. 
when new agreeme ‘nt discharges breaches of old ones, 
Rogers v. Rogers, 27. 
breach of ugreement to sel! at a certain discount from 
trade prices, Rogers v. Rogers, 27. 
ACCOUNTING, 
principles on which a mortgagee in possession must 
account in equity, 102. 
principal to account in actions for infringement of 
copyright by agent, 366. 
A CRY FROM MACEDONIA. 
cry no, 1, 273. 
no. 2, 278. 
no. 3, 278. 
no. 4, 278. 
remarks by the editor, 278. 
ACTION. 
causes of, cannot be split, 409. 
See PREMATURE ACTION. 
ADAMS-COLERIDGE LIBEL SUIT. 
terms of settlement of, 41. 
ADMINISTRATION, 
accounting ngpuestny before action on administra- 
tor’s bond, 36 
when claims allowed aguinst estate have the force of 
judgment, 365. 
judgment of probate comet distributing exempt prop- 
erty of widow void, 4 
See ANCILLARY p-5... EXECUTORS and AD- 
MINISTRATORS. 








ADMINISTRATION OF JUSTICE. 
note on the validity of contracts which tend to ob- 
struct the administration of jastice, 339. 
indemnifying one for becoming surety in a criminal 
bail bond, 387. 
ADMIRALTY LAW. 
liability of ship-owner for failing to furnish surgical 
attendance to injured seaman, 296 
demufrage in consequence of klockade of port of des- 
tinati -n, 437. 
ADOPTION. 
spec ific performance of a contract to make a child 
one’s heir, 76. 
ADULTERATION OF FOOD. 
refus»l] to enjuin the sale of adulterated tea upheld by 
the New York Court ot Appeals, 142. 
ADULTERY. 
fora married woman to visit a brothel, is prima facie 
evidence of, 375. 
proof of, not necessary to maintain action by husband 
for enticing away wife, 255. 
ADVERSE POSSES-ION. 
effect of quit claim deed of tax title claimant to 
original owner, 233. 
ADVISE OF COUNSE .. 
See MALICIOUS PROSECUTION, 
AFFIDAVIT. 
sufficiency of affidavit of bona fides in case of chattel 
mortgage; effect Of a blank in such aflidavit, 377. 
AFTER ACQUIRED TITLE. 
inuring of; article by Joseph A, Joyce and George W. 
Wheeler, 500 
effect of as notice, 501. 
AGENCY. 
right of agent employed by his principal to bet, to re- 
cover of principal money so lost, Read v. Anderson, 
173; note to same case, 174. 
depositary of escrow is a special agent, 199. 
third person purchasing property of agent, when 
liable tor conversion, 304. 
principal not Jiable for penalty because of unauthor- 
ized infringement of copyright by agent, 366. 
liability of auctioneer who seils for undisclosed prine- 
cipal where goods are replevied, 440. 
sale ot bonds of municipal corporation when un 
authorized and void, 512. 
AGRICULTURAL SOCIETY. 
liability of, to exhibitor for failure to supply police 
prot+ ction, 13. 
AIDER BY VERDICT. 
See PLEADING, 
AILANTHUS TREE, 
held to be nuisance, 261. 
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ALIMONY. 
order awarding alimony and counsel fees in action 
for divorce appealable, 82. 
AMBIGUITY. 
when reference may be made to other deeds and to 
extrinsic evidence to explain, 366. 
AMENDMENT. 
no reversal to allow amendment of pleadings enlarg- 
ing prayer for relief, 193. 
AMERICAN BAR ASSOCIATION. 
See BAR ASSOCIATIONS. 
ANCILLARY ADMINISTRATION. 
the law of ancillary administration; article by H. 
Campbell Black, 186. 
ANIMALS 
See NEGLIGENCE, sub-title Railway Companies. 
ANIMUS MANENDI. 
intention of returning in relation to domicil; article 
from Solicitor’s Journal, (London), 4 
ANTE-DATING. 
when right of action accrues on ante-dated contract, 
407. 


ANTE-MORTEM PROBATE LAWS. 
unconstitutional, 9. 
APPEAL. 
effect of appeal on interlocutory decree in chancery 
cases, 72. 
value in controversy with reference to question of 
jurisdiction in suit in equity to set aside fraudulent 
conveyance, 73. 
Final Judgment. 
does not lie from decree pro confesso, 72. 
~~ from order overruling motion to dissolve injunc- 
tion, 73. 
from orders awarding alimony and counsel fees, 82. 
does not lie from refusal to issue warrant, etc., 253. 
does not lie from order refusing to vacate order of 
distribution, 319. 
APPRARANCE, 
voluntary appearance to object to jurisdiction not 
equivalent to service of summons, 16. 
APPELLATE PROCEDURE. 
when appellate court should remand for new trial in- 
stead of rendering judgment for nominal damages, 
174. 
no reversal in order to allow amendment of pleadings 
enlarging prayer for relief, 193. 
when appellate court will not review order making 
refere ce,2>6. 
mandamus to compel judge of inferior court to sign 
bill of exceptions, 295. 
APPROPRIATION OF PAYMENTS. 
article by H. Campbell Black, 473. 
APPURTENANT AND APPENDANT. 
what passes as appurtenant or appendant to the thing 
ranted; Lucas v. Bishop; note to same case by H.C. 
lack, 414. 
ARBITRATION. 
assignee for creditors may insure assigned property 
before giving bond, 100. 
ARREST. 
what notice officer bound to give of his official char- 
acter and purpose in making an, 55. . 
ASSAULT. 
attempt to do present harm is an, 465. 
ASSAULT AND BATTERY. 
in civil action for, justification must be specially 
pleaded; Konigsberger v. Harvey, 358; note to same 
case by Eugene McQuillin, 360. 
evidence of plaintiff's character for violence in a civil 
action for assault and battery admissible, 366. 
ASSIGNMENT. 
license to trade with Indians a personal privilege, and 
not assignable, 175 
court will order assignment of patent rights to re- 
ceiver, 179. 
when draft on bank amounts to an assignment, 193. 
ASSIGNMENT FOR CREDITORS. 
when suit cannot be brought before demand made on 
insolvent’s assignee to sue, 56. 
withholding part of debtor’s property renders deed 
void, 73. 
what essential to validity of assignment for creditors 
in Virginia, 96. 





ASSIGNMENT FOR CREDITORS—Continued. 

for debtor to continue business is fraudulent per se.; 
illustration, 96. 

assignee may insure assigned property before giving 
bond, 100. 

when deed interpreted as an assignment and when as 
a mortgage, 194. 

sale of chattel on condition that it prove satisfactory 
and subsequent insolvency and ‘assignment of ven- 
dee, 369. 

fraudulent preference in 
draughtsman of deed, 398. 

when assignee cannot challenge previous convey- 
ances of assignor, 438. 

Federal doctrine under Missouri statute that prior 
preferences and subsequent assignment operate as 
a general assignment without preferences, 438. 

power of assignee to avoid previous conveyance of 
assignor, 494. 

assignments by act of parties and by operation of law, 
496. 


reservation of fee of 


assignee’s powers conferred either by deed or by stat- 
ute, 495. 
cases in Georgia as to assignees and receivers, 497. 
supposed conflicting authorities, 498. 
the question considered with reference to administra- 
tors, 498. 
the power conferred by statute in some States, 500. 
See RECORDING ACTs. 
ASSIZES. 
at assizes; a sketch on the civil side, by A. B. M., 106. 
a sketch on the criminal side by A. B. M., 330. 
ASSUMPSIT. 
See IMPLIED ASSUMPSIT. 
ATLANTIC REPORTER. 
notice of this new venture in legal journalism, 397. 
ATTACHMENT. 
pension money, when not exempt from, 155. 
jurisdiction in attachment cases as affected by the 
particularity of statement in the aftidavits or peti- 
tion, 244. 
ATTEMPT, 
to do present harm is an assault, 465. 
ATTORNEY. 
separate action necessary to recover attorney’s fee 
provided for in promissory note, 405. 
attorney having no license may recover fees, 364. 
ATTORNEY AND CLIENT. 
no privilege in respect of disclosing communications 
where attorney represents both parties; Gulick v. 
Gulick, 12. 
ATTORNEY GENERAL. 
memoranda from the annual report of, 520. 
recommendations of such report, 520. 
information contained therein of the state of the bus- 
iness in the courts of the United States, 520. 
ATTORNEYS. 
disbarment of, for wrongfully retaining client’s mon- 
ey ; People ex rel. Whittemore v. Ryalis, 71. 
comments upon unprofessional advertising, 469. 
FEES. 
of counsel assigned to prosecute or defend indigent 
clients, 422. 
See DIVORCE. 
AUCTIONEER. 
liability of, who sells for undisclosed principal where 
goods are replevied, 440. 
BAILMENT. 
trover for goods acquired by fraud for sale on com- 
mission, 35 
BANK CHECK. 
See BANKS AND BANKING. 
BANKS AND BANKING. 
statute of lirnitations does not run against action for 
general deposit until demand, 13. 
when draft on bank amounts (» an assignment, 193. 
payment by banker’s check, afterwards dishonored, 
is no payment, 236. 
circumstances whereby the payee who by his neglect 
does not become holder of a check is held not liable 
for its loss, 319. 
instrument held a certificate of deposit, and not sub- 
ject to limitation until demand, 537. 
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BANKS AND BANKING—Continued. 
general and special deposits defined 319; a public 
officer who adds his official name to his own name 
as depositor is not thereby a special depositor, 319. 
powers of bank president, article by L. K. Mihills, 144. 
to receive and pay, 145. 
to certify checks, 145. 
to endorse, 145. 
to make admissions binding on the bank, 145. 
to receive notice for the bank, 145. 
to release claims of the bank, 145. 
respecting mortgages for shares, 145. 
agreement by to give notice to surety, 146. 
power to purchase and convey real estate, 146. 
no power to execute mortgage for bank, 146. 
powers with respect to suits, 146. 
3ANKRUPTCY. 
—aay of promise to revive debt discharged by, 
Ole 


promise to pay creditor in full in consequence of his 
consenting to bankrupt’s discharge is fraudulent 
and void, 345. 

uniform bankruptcy law advocated by Hon. Asa W. 
Jones, 493. 

See ASSIGNMENT FOR CREDITORS; INSOLVENCY. 

BAR ASSOCIATIONS. 

quick way to collect notes; report of committee on 
Law Reform to Georgia BargAssociation, 1. 

questions propounded by the chairman of the com- 
mittee of the American Bar Association on delays in 
the administration of justice, 2. 

programme of 1885, meeting of the Missouri State Bar 
As+ociation, 21. 

annual meeting of Tennessee Bar Association, 21. 

extract from Judge Bleckley’s report to the Georgia 
Bar Association maintaining that the law is behind 
the age, 62. 

programme ot the annual meeting of the American 

Sar Association for 1885, 81. 

proceedings of the 5th, 6th and 7th meetings of the 
Alabama State Bar Associations, lil 

organization of the Montana Bar Association, 141. 

American Bar Association advised to come west, 241. 

—_ meeting for 1885 of American Bar Association, 
» 


reorganization of committee of this association on de- 
lay and uncertainty in judicial administration, 241. 
the next meeting of this association, 518. 
matters which will come up for discussion, 241. 
observations of the Solicitor’s Journal on the danger 
of country bar associations, 421. 
BAWDY HOUSE. 
an actionable nuisance, 235. 
BENEFIT ASSOCIATIONS. 
informality in assignment of certificate; who may 
raise objection, $2. 
under Ohio statute beneficiary must be a member of 
the family of the assured, 96. 
order of Knights of Pythias; right of member to bring 
action at law for benefits, 13. 
BETTING. 
right of agent employed by principal to bet, to re- 
cover of principal money so lost; Read v. Anderson, 
173; note to same case, 174. 
BILLS AND NOTES. 
See NEGOTIABLE INSTRUMENTS. 


BILL OF EXCEPTIONS. 
good when signed at a subsequent term without con- 
tinuance, 236. 
megpenes to compel judge of inferior court to sign, 


skeleton bills of exceptions ; Lockhard v. Chicago, etc. R- 
Co., 412; note to same cgse by Gideon D. Bantz, 412. 
BISHOP, JOEL PRENTISS. 
character of as alaw writer, 81, 


BOARD OF HEALTH. 

cannot delegate power to emplo 
BONDS. 

statutory bonds with additional undertakings; addi- 


tional clauses deemed surplusage ; , Rubelman Hard- 
ware Co. v. Greve, | 

statutory bonds with superadded conditions; letter 
of Flournoy Rivers, 180. 

letter of “Jus,’’ 199. 

See INJUNCTIONS; SURETYS HIP. 


hysician, 196. 





BONDS—Continued. 
Oficial. 
liability of sureties in, for money stolen, State v. Nev- 
in, 309; note to the same case by William L. Murfree, 
Sr., 313. 
sheriff's liability for moneys stolen without negligence 
309. 


Penal, 
compulsory reference ot actions upon, 288. 
BOOM COMPANY. 
held to a degree of care equal to that of a common 
carrier, 472. 
BOUNDARIES. 
no estoppel where agreement is that division fence is 
provisional, 320. 
BOUNTIES. 
municipal taxes laid to pay bounties to soldiers, con- 
stitutional, 345. 
BOYCOTTING. 
—_ of Mr. District Judge Krekel on the subject of, 


whether boycotting is actionable or indictable, 326. 
BRAKEMEN. 
comments on the slaughter of railway brakemen, 397. 
BUILDING ASSOCIATIONS. 
members withdrawing before the commencement of 
winding up proceedings entitled to priority, 175. 
CANADA. 
constitutional law of, as illustrated by the points in 
Rie!’s case, 373, 446. 
CANCELLATION. 
certificate of pre-emption not subject to cancellation 
by commissioner, 217. 
effect of cancellation of old mortgage and substitu- 
tion of new one, 296. 
CAR COUPLINGS. 
accidents from dissimilar car couplings not negli- 
gence, 219. 
CARDOZA, JUDGE. 
death of, 493. 
CARRIERS OF GOODS. 
when consignee may maintain replevin against car- 
rier, 364. 
DEMURRAGE. 
when railway carriers not entitied to, 365. 
demurrage in consequence of blockade of port of des- 
tination, 437. 
CARRIERS OF PASSENGERS. 
Connecting Lines. 
through tickets are the separate contract of each car- 
rier, 253. 
when the selling company acts as the agent of the 
others, 253. 
Expulsion of Passenger. 
when passenger cannot recover damage for the force 
used in putting him off, 253. 
Negligence of. 
injury to passenger while alighting, 365. 
injury to passenger through train failing to stop at 
station, 365. 
CATTLE. 
See NEGLIGENCE, sub-title Railway Companies. 
CENTRAL LAW JOURNAL. 
parable of the man, the boy and the ass, 278. 
parable of the wise man building his house, 538. 
story of Oliver Twist and his little soup bowl, 540. 
CERTIFICATE OF DEPOSIT. 
instrument held a certificate of deposit and not sub- 
ject to limitation until demand, 537. 
CHAMPERTY. 
essential elements of, 37. 
no defense by adverse claimant in a proceeding for 
partition, 37. 
compensation forland sold may be made to depend 
on a contingency, 37. 
oe of, cannot arise in a collateral proceeding, 
4, 


CHANCERY PRACTICE. 
See CIVIL PROCEDURE; CREDITOR’S BILL. 
CHARACTER. 


evidence of plaintiff’s character in a civil action for 
assault and battery admissible, 367. 
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CHARGING JURIES. 
the advantages of summing up over the giving of writ- 
ten hypothetical instructions, 445. 
CHARITABLE TRUSTS. : 
bequests to procure masses for the repose of the soul, 
350. 


CHARTER. 
effet on special charter of subsequent general law. 
254. 


“CHARTS”. 

meaning of, in statutes relating to copyright, 365. 
CHATTEL MORTGAGE j 

See MORTGAGE, CHATTEL. 
CHECK. 

payment by banker’s check, afterwards dishonored, 

is no payment, 2:6. 
See BANKS AND BANKING. 


CHILD. 
definition of the word “child” in a penal statute, 221. 
CHURCH PROPERTY. 
See RELIGIOUS SOCIETIES. 
CIVIL PROCEDURE. 
striking out sham answer, 244. 
Administration. 
when claims allowed against estate have the force of 
judgment, 365. 
Chancery Practice. 
leave of court to enforce personal security after fore- 
closure of mortgage, 277. 
what threats to go abroad are ground forane ezeat, 
351. 


In U.S. Courts. 
federal courts should conform to State courts in issu- 
ing mandamus, 439. ° 
Lost Instrument. 
quantum of proof to establish, 365. 
proot of boundaries embraced in a lost deed, 365. 
legal or — owner May set_ up title under a lost 
deed, 365. 
neither lapse of time nor statutes of limitation apply 
to bill to establish lost deed, 365. 
References. 
some points in the law of compulsory references, 284. 
constitutionality of statute authorizing compulsory 
reference of issues at law, 2%4 
how far a compulsory reference is a matter of discre- 
tion, 285 
when uppellate court wili not review order making 
reference, 286. 
whether actions referable determined by petition and 
not by answer, 236. 
statutes relating to references embrace equitable ac- 
tions, 287. 
test ot what is a long account, 287. 
numerous items involved in a single transaction, 288. 
issués in mandamus proceedings, 288. 
issues in partition pro:eedings, 288. 
issues in actions on penal vonds, 288. 
Removal of causes to Federal Court. 
opposing parties citizens of different States, etc., 255. 
no removal afterterm at which cause could have 
been tried, 25>. 
time of removal under particular circumstances where 
time of filing complaint is extended, 2 
CIVIL SERVIVE LAW. 
testing constitutionality of, 325. 
See APPe’LLATE PROCEDURH#; BILLS OF EXCEPTION. 
CHANCERY PRACLICE; Cex EDITOR’S BILL; TRIALS. 


CLASS LEGISLATION. 
unconstitutional and void, 96. 
CLERK ('F COURT. 
act authorizing confession - judgment before clerk 
ot court constitutional, 5: 
CLOUD UPON TITLE. 
damuages for coal mined and wood cut in bill to re- 
move, 416. 
COLEKIDGE, LORD CHIEF JUSTICE. 
Lord Coleridge and the newspapers, 444. 
COLLATERAL PROCEEDING. 
question of champerty cannot arise in, 194. 
COLLATERAL SECURITY. 
remedy on, concurrent with that of primary debt, 406. 





COLOR OF TITLE, 
See STATUTE OF LIMITATIONS. 
COLUMBIA JURIST. 
revival of, after the summer vacation, 373. 
COMMISSION MERCHANT. 
trover for goods acquired by fraud for sale on com- 
mission, 351 E 
COMMUNITY PROPERTY. 
effect of marriage and residence of an American in 
France as to his personal property, 376. 
See HUSBAND AND WIFE. 
COMPOUNDING. 
not unlawful to compound a misdemeanor, 115. 
COMPROMISE. 
setting aside compromise between debtor and credit- 
or tor fraud, 320. 
by executors and administrators; Rogers v. Hand, 360; 
note to same case by John H. Stewart, 362. 
CONCEALED WEAPONS. 
what amounts to a concealment, 73. 
CONDEMNATION PROCEEDINGS. 
See EMINENT DOMAIN. 
CONDITION PRECEDENT. 
action before performance of, premature, 405. 
CONDITION SUBSEQUENT. 
See DEED. e 
CONDITIONAL SALES. 
See SAL#S OF PERSONALTY. 


CON DUS ATION. 
See DIVORCE. 
CONFESSION OF JUDGMENT. 
act authorizing confession of judgment before clerk 
of court coustitutional, 535. 
CONFIDENTIAL RELATIONS, 
Validity of giftto a person ina confidential relation 
with the donor, 417. 
CONFLICT OF LAWS. 
See INTER-STATE Law. 
CONGO. 
law of inheritance in, 242. 
CONNECTING RAILWAY LINES. 
See CARRIERS OF PASS 4NGERS. 
CONSIDERATION. 
See CONTRACTS. 
CONSOLIDATION. 
See COKPORATIONS. 
CONSPIRACY. 
indictment for must charge that the combination was 
corr upt,: 535. 
CONSTADLE. 
parol iadertaking to indemnify constable for levy, 
515. 
CONSTITUTIONAL LAW. 
distinction between directory and mandatory provis- 
ion of a constitution, 124. 
“The Law of the Lund;” article on, by D. W. Pingrey, 
147. 


testing the constitutionality of the civil service law, 
325. 


legislative regulations of business, 341. 
class legi=lation, 96. 
ante-mortem probate laws unconstitional; 
Wayne, 9 
Judicial Power. 
act authorizing entry fof judgment by confession by 
clerk of court, 535. 
Legislative Bills. 
acts to contain but one subject and that expressed in 
the caption, 63. 
reading bills in legislature, 54. 
Liberty of Speech. 
statute against malicious threats does not violate con- 
stitutional guaranty of liberty of speech, 194. 
Obligation of Contracts. 
grant to railway company of exclusive right to fix 
charges, held repealuble, 254. 
irrevocable grants to corporations when deemed mere 
licenses, 254. 
validity of legislative exemption from taxation, 345. 
such exemption a vendible commodity, 345. 


Lloyd v. 
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CONSTITUTIONAL LAW—Continued. 


Police Regulations. 

laws prohibiting the manufacture of oleomargarine 
and butterine unconstitutional, 24. 

New York statute prohibiting the manufacture and 
sale of artificial butter and cheese uuconstit :tional; 
People v. Marz, 337; note to same case by W. W. 
Thornton, 339. 

restraint of the manufacture and sale of intoxicating 
liquors, 340. 

restraint of the manufacture and sale of dangerous 
agencies and adulterated tood, 340. 

State statutes regulating insurance companies not un- 
constitutional. Chicago Life Ins., Co. v. Needles; 110; 
note to the same by Gideon D. Bantz, 114. 

statute prohibiting sales of intoxicating liquors be- 
tween certain hours of night va'id, 321. 

power of the States to regulate railway charges, 254. 

difference in this regard between public and private 
corporations, 254. 

grant of railway company to exclusive right to fix 
charges is repealable, 254. 

validity and effect of West Virginia statute regulating 
railway « harges, 254. 

validity of Texas statute taxing the occupation of 
selling sensational newspapers. Thompson v. State, 
435. Note to same case by Eugene McQuill'n, 436. 

Retroactive Laws. 
acts legalizing formal defects valid though retroac- 

tive, 194. 

Right of Trial by Jury. 
injunction against dram shops, 139. 

Wisconsin statute allowing waiver of jury trial in cer- 
tain crimiyal cases, constitutional. Ju re Staff, 227. 
Note to same case, 230. 

constitutionality of law authorizing compulsory ref- 
erences, 284 

Special Legislation. 
act making it punishable for a person in a city of the 

first class to have burglar’s tuolsin his possession is 
unconstitutional, 155. 

Taxation. 

statute exempting board of trade from taxation un- 
constitutional, 77. 

occupation tax upon sleeping car companies not un- 
constitutional because not uniform, 320. 

validity of taxation by municipal corporation to pay 
bounties to soldiers, 345. 

CONTAGIOUS DISEASE. 
liability of innkeeper to guest for communicating to 

him a contagious disease, 182. 

CONTEMPT. 

power of a provincial legislative assembly to suspend 
a member for obstructing its deliberations, 43. 

prosecution of suit to enforce lien on property in 
hands«f receiver appointed in a foreclosure suit, 
without making him or the trustee in the mortgage 
a party and without leave of court, 232. 

CONTINUANCE. 

Lincoln getting a continuance on account of the ab- 
sence of McClellan, 139. 

CONTRACT. 

Accrual of Actions Upon. 
actions upon marriage contracts, when premature,404. 
when right of action accrues on ante-dated con- 

tract, 407. 

when right of action accrues on agreement to pay as 
soon as able, 407. 

Breach of. 
agreement to sell or convey, when broxen, 411. 

Consideration. 
agreement to pay sub-contractor in considerarion of 

his not filing lien is valid, 195. 

Discharge and Performance. 
substitution of new agreement for old one, 294, 
when action accrues when performance is to take 

place withina specified time, 409. 

Duress. 

mortgage given by mother to protect son from crim- 
inal prosecution invalid, 175. 

Gaming. 

right of agent to recover from principal money paid 
tor him under a bet, though aiter revocation of an- 
thority. Read v. Anderson, 173; note to same case,174. 

Interpretation. 
contract to pay “a3 soon as able,” 400. 

Privity. 
right of third persons to sue upon, 73. 





CONTRACT—Continued. 

father’s agreement to support illegitimate child en- 

torceable by child, 74. 
Seal. 

contract of corporation employing a timekeeper need 

not be under seal, 392 
CONTRACTS. 
Validity. 

contracts by telephone, legal, 79. 

agreement to abandon prosecution for obtaining 
money by false pretenses not unlawful, 115. 

promise to pay creditor in full in consequence of his 
co senting to bankrupt’s discharge is fraudulent 
and void, 345. 

indemnifying one for becoming surety in a bail bond; 
Herman v. Zeucher, 387. 

note on the validity of contracts which tend to ob- 
struct the administration of justice, by H.C. Black, 
389. 

power of a director to contract with the corporation 

. 

signing without intending to be bound, 536. 

See CONSTITUTIONS L LAW; sub-titles Obligation of Con- 
tracts; Ultra Vires Contracts; Covenant; Deed; Guar- 
anty; Interpretation; Lost Instrument Mortgage; Mu- 
nicipal Corporations; Statute of Frauds; Warranty. 

CONVERSION. 

limitation of actions for conversions; article by A. J 
Donner, 245. 

third person purchasing property of agent, when 
liable for, S04. 

CONVEYANCE. 
release of dower not in conformity with the statute no 
estoppel, 521. > 
See HOMESTEAD. 
CONVEYANCING. 

draft of will on separate pieces of paper, 508. 
*CO-OPS” REPORTERS, 

notice of, 445. 
COPYRIGHT. 

principal not liable for penalty because of unauthor- 
ized infringement by agent, 366 

principles of accounting in actions for infringement, 
366. 


sheets of paper containing tabulated information, 
365. 
See LITERARY PROPERTY. 
CORPORATION. 
national corporations; article by Russell H. Curtis, 
423. 


injunction no ground to restrain organization of cor- 
poration having same neme as complainant corpor- 
ution. Lehigh lalley Coal Co. v. Hamblen, 67. 
Actions by and Against 
stockholders not permitted to defend unless corpora- 
tion retuses, 2%). 
decree in favor of corporation in suit for injunction, 
when conclusive in its subsequent proceedings by 
quo warranto, 256. 
Charitable 
Payment of damages out of fund held by corporation 
in trust for charitable purposes, 124. 
Consolidation of. 
consolidated railway companies liable since consoli- 
dation, 38. 
Contracts of. 
power of a director to contract with the corporation, 
65. 





Directors. 
statutory liability for allowing corporate debts to ex- 
ceed the amount of capital stock, 283. 
power of a director to contract with the corporation, 
465. 
Foreign. 
enforcement of liability of resident stockholders in 
foreigu corporation, 522. 
Forfeiture of Franchise. 
injunction not sranted when it will work a forfeiture 
ot the franchise; Ottaquechee Woolen Co. v Newton, 
432, note to same case by H. Campbell Black, 434. 
proceedings to enforce a forfeiture of charter, 434. 
statutory remedy supercedes that of common law» 
" 


Meeting of Directors. 
president may act as secretary, 465. 
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CORPORATION—Continued. 
upon what notice called, 465. 
Powers of. 


must be affirmatively granted; words of prohibition 
not necesgary, 351. 


President. 
powers of president of corporation to commence and 
dismiss suits, 116. 
vice-president after death of president may exercise 
all his powers, 116. 
powers of = of banking corporation; article 
by L. K. Mihills, 144. 
Stock. 
trover lies for conversion of; Budd v. Multnomah 
Street R. Co., 270; note to the same case, 272. 
specific delivery of, 273. 
specific performance of contract to convey, 273. 
Stockholders. 


action cannot be brought against stockholder under 


Missouri statute unless corporation dissolved, 37. 

when creditor’s b:/ll will, and when it will not lie 
against resident stockholders of a for eign corpora- 
tion; Patterson v. Lynde, 9); note to the same by 
Gideon D. Bantz, 9; Brundage v. Silver Mining Co., 
94 


motion for execution under Missouri statute does rot 
abate with death, etc., 196. 

sheriff's return conclusive of corporate insolvency, 
196. 


individual liability of stockholders for voluntary as- 
sessments rendered necessary by increase of capital 
stock, 15. 
remedy of creel in case of fraudulent increase 
of stock, 303 
creditors gees eeding against stockholders need not 
first try to induce the corporation to make a Call, 
465 
statute of limitations does not run in favor of stock- 
holder until adverse action taken, 466. 
stockholders when not assessable to repair capital 
after appointment of receiver, 490. 
enforcement of liability of resident stockholders in 
foreign corporation, 522. 
Tolls. 
when right of corporation to exact tolls for perform- 
ing a public service accrues under its charter, 490. 
Transfer of Shares. 
liability of a corporation to the holder of a certificate 
of its stock, the endorsement upon which has been 
forged, 116. 
liable for loss inflicted by issuing new certificate in 
exchange for old one having torged endorsement, 
116. 
Ultra Vires Contracts. 
must account to contractor for benefits actually re- 
ceived in ultra vires contracts, 13. 
action to recover goods under ultra vires contract 
partly p oyegey corporation estopped to set up 
invali y or to recoup damazes. Day v.Spiral Spring 
Buggy Co. +, 210. 
as to legal and illegal ultra vires contracts of corpora- 
tions see note, 212. 
Vice President. 
after death of president exercises all his powers, 116. 
See BANKS AND BANKING; BENEFIT ASSOCIAT ONS: LO- 
CAL BOARDS; NATIONAL BANKS; RELIGIOUS SOCIE- 


damages for negligently mutilating a, 262. 
CORRESPONDENCE. 
acry from Macedonia, 278. 
cry No. 2, 278. 
cry No. 3, 278. 
cry No. 4, 278. 
ns of the editor upon the foregoing cries, 
ioe 


a different kind of a critic, 348. 

answers to “ta legal puzzle,’’ 180. 

—ore debts b, posting; merchants “black list,” 
119. 


cutting him off with fifty dollars, 17. 
disputing a landlord’s title, 442. 
Harmon v. Lewis again, 258. 
injunctions against dram shops, 139. 





CORRESPONDENCE—Continued. 
“late with,” 347, 393. 
Law Times critic, 348. 
liability of municipal corporation on contracts beyond 
the scope of corporate powers, 442. 
prohibition, 139. 
robbed the gallows, 17. 
statutory bonds with superadded conditions, 
tell him where to locate, 442. 
views about indexing, 298. 
COSTS. 
overcharging in court ase 21. 
effect of type writer upon court costs, 42. 
CO-TENANCY. 
effect of sale of interest of one co-tenant of chattel, 97. 
See PARTITION. 
CO-TENANTS. 
when co-tenant no lien for rent on share of other co- 
tenant, 54. 
COUNSEL. 
abuse of privilege in arguing to the jury, 447. 
privileged communications of, 454. 


employment of, by municipal corporation to procure 
passage of legislativ e act, 513. 


180, 199. 


COUNTY. 
liability for injuries from defective bridge in Califor- 
nia, 37. 


liability of for boarding jury in murder case in Mich- 
igan, 55. 
not liable for negligence of poor house physician, 471. 
COUNTY SUPERVISORS. 
decision of, as to ability of small-pox patient to pay, 
conclusive, 177. 
COURT AND JURY. 
bypothetical instructions to be given, 74. 
probable cause, when a question of law and whena 
question of fact, in actions for malicious prosecu- 
tion, 158. 
COURT OF HIGH a 
the Star Chamber and, 
COURT ROOM LOAFER, i 
observations of Boston Daily Law Record and recom- 
mendation that nasty cases be heard in camera, 422. 
COURTS. 
right of the bar to access of the courts, 120. 
COURTS OF THE UNITED STATES. 
the President’s recommendation touching the reor- 
ganization of, 518. 
state of the business in, as shown by the report of the 
attorney general, 520. 
COVENANT. 
against nuisances held not to include a livery stable, 
366. 


Of Seizin. 
when statute of limitations begins to run in respect of 
an action for breach of, 176. 
Running with the Land. 
considered, 294, 457. 


a not to work quarry does not run with the 
lan 


note on subject of, by Edmund P. Kendrick, 457 
what covenants do and what do not run with the land, 
457-460. 
CREDIT. 
when cause of action accrues where goods are sold on 
credit, 410. 
CREDITOR’S BILL. 
purchaser at execution sale may maintain, to set aside 
fraudulent conveyance, 156. 
does not lie to subject right of dower before assign- 
ment to payment of judgment against widow, 1 75. 
cannot subject profits of business of fraudulent donee, 
320. 


CRIMINAL LAW. 


indictment for wilful shooting at, 13. 
intoxication, how far an excuse for crime, 192. 


statutory offense of sending eye | letters, etc., 
a different offense from that of libel, 197. 
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CRIMINAL LAW—Continued. 
accidents are not crimes, article by John D. Lawson, 
when civil action cannot be maintained before crim- 
inal prosecution commenced, 407. 
See FALSE PRETENSES; HOMESTEAD; LARCENY; and 
the titles of various crimes. 
Once in Jeopardy. 
withdrawal of a juror because he has been in a house 
infected with small-pox, ¢ 


CRIMINAL PROCEDURE. 
indictment charging two distinct offenses, 13. 
continuance because of absence of witnesses; facts 
amounting to due diligence, 13. 
criminal prosecutions by information in United States 
courts when unconstitutional. Lx parte Wilson, 28. 
effect of this decision, 101. 
quashing venire facias, 38. 
record must show return of indictment into court, 38, 
what notice officer bound to give of his official charac- 
ter and purpose in making an arrest, 55. 
liability of county for boarding jury in murder case in 
Michigan, 55. 
right of prisoner to have his chains removed during 
his trial, 469. 
Evidence. 
statements of the deceased to the accused that he had 
made criminal assaults in a certain manner, when 
admissible to support hypothesis of homicide in 
self-defense. Boyle v. State, 68; note to same case by 
Gideon D. Bantz, 70. 
in prosecution for selling liquor to a minor, knowl- 
edge of non-age not inferable from physical appear- 
ances in case of « youth of sixteen, but must be 
proved 97. 
Mistrial. 
withdrawal of a juror because he has been in a house 
infected with smallpox. 349. 
Plea of Guilty. 
motion to withdraw plea after assessment of punish- 
ment,too late; People v. Lennox, 213; see note to same 
case, 213. 
Trial by Jury. 
waiver of right of trial by jury in criminal cases. In 
re Staff, 227; note to same case, 230. 
defendant cannot waive his right to trial by jury un- 
+» less expressly authorized by statute, 320. 
CUSTOM. 
to be valid must be reasonable, 263. 
for landlords to allow farm tenants to have the hay 
found on the premises held to be a bad custom, 36s. 
DAMAGES. 
fresh damage arising from original injury, 503. 
evidence of egy circumstances of defendants, 
when admissible, 73 
loss of rents by maintaining a bawdy house on adja- 
cent property, 235 
the fact that insurance was paid on damaged proper- 
ty constitutes no defence by a wrong-doer for his 
negligence, 295. 
Exemplary. 
given for wilful retusal of county commissioner to 
levy tax to pay judgment, 38. 
when exemplary damages given for retaking personal 
property sold conditionally ; Van Wren v. Flynn, 49. 
note to same case by Gideon D. Bantz, 50. 
railway company entering gd land in bad faith lia- 
bie to exemplary damages, 117. 
Nominal. 
when appellate court should remandffor new trial in- 
stead of rendering judgment for nominal damages, 
174. 
Prospective Profits. 
telegraph company not liable for loss on prospective 
contract, 197 
Trespass Upon Land. 
measure of for trespass of cutting logs on another 
man’s land by mistake, 197. 
limited to compensation a. ies to real property un- 
der mistake as to title, 416. 
measu'e of damages where one miner encroaches up- 
on another’s land and gets his minerals, 490. 
exemplary damages given for entering upon land in 
bad faith, 117. 





DAYS OF GRACE, 

actions before expiry of, 403. 
DEAD BODY. 

damages for negligently mutilating a, 262. 
DEATH. 

Presumption of, without issue, 416. 
DEED. 

“present heirs” are words of purchase, l4. 


when quitclaim deed construed as passing a subse- 
quently acquired interest in land, 38. 
of insane person; Gribben v. Maxwell, 289; note to same 
case, 290. 
covenant against nuisances when held not to include 
a livery stable, 3 
what passes as appurtenant to a spring conveyed in a 
deed ; Lucas v. Bishop, 414. 
effect of conveying to different persons land con- 
veyed in overlapping grants, 416. 
inuring of after acquired title; article by Joseph A. 
Joyce and George W. Wheeler, 500. 
Condition Subsequent. 
condition that land shall revert in ease of being used 
for sale of in'oxicating liquors is valid, 198. 
what relief equity will grant to the grantor in such a 
deed, 198. 
Patent Ambiguity. 
when reference may be made to other deeds and to 
-extrinsic evidence, 366 
DEBTOR AND CREDITOR. 
“A quick way to collect notes; plan submitted by 
Judge Bleckley to the Georgia Bar Association, 1. 
collecting debts by posting and by circulation ef a 
“black ‘list, *? 39, 119, 160, 260 
vendor of personalty on condition no title against 
creditor of vendee, when, 55. 
setting aside compromise in equity for fraud, 320. 
See AS IGNMENT FOR CREDITORS; INSOLVENCY. 
DECLARATIONS. 
See EVIDENCE. 
DEDICATION. 
thirty or forty years’ use does not establish dedica- 
tion, 74. 
DE FACTO. 
See OFFICER. 
DEFECTIVE HIGHWAY. 
See MUNICIPAL CORPOKATION. 
DEFAULT. 
See JUDGMENT BY DEFAULT. 
DEGREE OF CARE, 
See NEGLIGENCE. 
DELAYS IN JUDICIAL ADMINISTRATION. 
questions propounded by David Dudley Field, Chair- 
man committee American Bar Association, 2. 
See BAR AS OCIATION. 
DELEGATION OF POWER. 
local board of health cannot delegate power to em- 
ploy physician, 196. 
DEMURRAGE, 
when railway carriers not entitled to, 365. 
in consequence of blockade of port of destination, 437. 
DENBY, HON. CHARLES 
United States minister to China, portrait and bio- 
graphical sketch of, 201. 
DEPOSITS. 
See BANKS ANU BANKING, 
DESCENT AND DISTRIBUTION. 
when children of deceased brothers and sisters share 
personal estate per capita, 466. 
DESCRIPTION. 
See MORTGAGE, CHATTEL. 
DESTY, ROBERT. 
change of, from the Wests to “Co-Ops,” 397. 
DICKEY, T. LYLE. 
notice of death of, 141. 
DIRECTORS. 
See CORPORATIONS. 
DISAFFIRMANCE, 
of contract by infant, 347. 
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DISBARMENT. 
See ATTORNEYS. 
DISCHARGE. 
See C NTRACTS. 
DISCRETION. 
how far a compulsory reference is a matter of, 285. 


DISMISSAL. 
attorney’s fees not allowed in divorce cases after con- 
donation and dismissal, 98. 
when defendant may maintain action for malicious 
prosecution in case of dismissal, 1 
right of plaintiff in error to dismiss writ of error not- 
withstanding objection of creditor, 137. 
DISTRESS FOR RENT. 
observations upon the law allowing distress for rent, 
101. 


entering through a window to distrain, 300. 
DISTRIBUTION. 
when children of deceased brothers and sisters share 
personalestate per capita, 466. 
DIVISION FENCE. 
establishment of, no estoppel on question of boundary 
where agreement is that it is provisional, 320. 
DIVORCE. 
attorney’s fees not allowed for condonation and dis- 
missal, 93. 
commencement of su‘t for, does not impair wife’s right 
as beneficiary in policy on life of her husband, 176. 
re-marriage in violation of decrees of divorce voida- 
ble only, 255. 
DOMICIL. 
when domicil of origin prevails in case of unsettled 
residence, 199. 
effect of marriage and residence of an American in 
France as to his personal property, 376. 
animus manendi in — to: article from Solicitor’s 
Journal (London), 4 
DOWER 
creditor’s bill does not lie to subject right of, before as- 
signment, to payment of*judgment against widow, 
175. 
dowress and 
homeste id, 276 
widow’s allotment in a voluntary partition, 
presumed to be in lieu of dower, 369. 
release of, not in conformity with statute no estoppel, 
521. 


_ommnatenee not both entitled to 


when 


money set apart in lieu of, is reality, 536. 
DRAFT. 

when draft on bank amounts to an assignment, 193. 
DRAFTING. 

of will on separate pieces of paper, 503. 
DRED SCOTT DECISION. 

letter of Julian Robertson and remarks of editor 

touching what was decided in that case, 220. 

DRUNKENNESS. 

See INTOXICATION. 
DURESS. 

when m ney paid under, may be recovered, 392. 
Per Minas. 

what threats amount to, 321. 

threat to sue and imprison does not constitute, 536. 


EASEMENT. 
non-user of, for more than twenty years, how far evi- 
dence of abandonment of, 536. 
See SERVITUDES. 
EASTERN REPORTER, 
notice of the first number of this legal periodical, 141. 
EJECTMENT. 
equitable defenses in actions of, 304. 
against railway company which has entered upon 
land in pursuance of parol license; Taylor v. Chica- 
‘0, etc. Co. , 334; note to same cass by Adelbert 
{familton, 336. 
ELECTION. 
mistake in ballot does not vitiate, when, 320. 
EMINENT DOMAIN. 
rights and remedies of a land-owner where more land 
is taken by a railroad company than it needs, 93. 





EMINENT DOMAIN—Continued. 


sa’e by the railroad company of the surplus; remedy 
of land-owner against vendee is for damages only, 
93. 


land-owner not estopped by condemnation proceed- 
ings, 99. 

railway company entering upon land in bad taith lia- 
bie to exemplary damages, 117. 

right to abandon condemnation proceedings, 536. 

payment must precede taking,or,company a trespasser 
346. 


condemnation by rai'road whose road is leased to a 
foreign company, 297. 
ENDORSER. 
See Nt GOT(ABLE PAPER. 
ENLISTMENT OF MINORS. 
when fal-e affidavit of minor as to age will prevent 
relief by habeas corpus, 117. 
ENTICING. 
proof of adultery not necessary to maintain action by 
hu-band for enticing away wife, 255. 
EQUITY. 
jurisdiction to enjoin judgments at law. 
v. Englemann, 317. 
EQUITABLE DEFENSES. 
in actions of ejectment, 304. 
&RSKINE, HON. JOHN. 
a well deserved tribute to, 42. 
ESCROW. 
depositary of escrow is a special agent, 199. 
ESTOPPEL. 
purchaser estopped by non-performance of conditions 
of purchase tiom setting ap breacl 1 of warranty, 39. 
ratification of unlawful murriagé estops one party 
from denying its validity, 255. 
division fence erected under agreement that it is pro- 
Visional no estoppel on question of boundary, 320, 
land owner may estop himself by his consent from 
maintaining ejectment against r: vilway company 
which has entered upon his land, 336. 
in c se of sale by a national bank of its stock to its 
own officers, 346. 
ESTOPPEL. 
municipal corporation estopped by the habitual mak- 
ing ot contracts to peiform private services, 374. 
effect of conveying to different persons land conveyed 
in over lapping grants, 416, 
assignee for creditor cannot challenge previous con- 
veyance of assignor, 438. 
atter acquired title inures by way of, 502. 
release of dower notin conformity with the statute no 
estoppel, 521. 
by fact of signing contract, although not intending to 
be bound, 536. 
See WAIVER. 
EVI ENCE 
parol evidence of an executed parol trust when ad- 
missible, 39. 
error to allow jury to decide upon their personal 
knowledge, 142. 
Admissions. 
verbal admissions are to be received with caution, 19. 
power of bank president to bind bank by, 45, 
Adultery. 
for a married woman to visit a brothel prima facie ev- 
idence of, 375. 
Books of Science. 
medical books as evidence, 200. 
Burden of Proof. 
Burden of proof on railway to show that animals 
were killed at a place where it was not required by 


law to fence its track; Atchison, etc. R. Co. v. Shaft, 
250 


State, ex rel. 


Character. 
evidence of plaintiff's character for violence in a civil 
action for assault and battery admissible, 367. 
evidence of character of deceased for violence in trials 
for homicide, 68, 70. 
Competency. (See also Witnesses.) 
stenographer’s transcript of testimony of dumb wit- 


ness taken down by interpreting his signs, admissi- 
ble, 243. 
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EVIDENCE—Continued. 

Criminal Cases. 

*See CRIMINAL PROCEDURE, Sub-title EVIDENCE. 
Declarations, 

express trusts in respect of land may be proved by 
declarations, 240. 

declarations of wife to a third person on the day of 
her elopement,not of the res gestae,inadmissible, 255. 

Expert Testimony. 
principles on which hypothetical questions are put to 
expert witnesses, 391. 
Lost Instrument. 
quantum ot evidence to establish, 365. 
Malice. 

in action for malicious prosecution, want of probable 

cause not sufficient evidence of malice, 217. 
Negative Testimony. 

testimony of a witness who did not hear the signal, 
when sufficient to take to the jury the question 
whether it was sounded, 155. 

Opinions of Witnesses. 

opinions of witnesses concerning the sufliciency of a 
fence, when not adinissibie, 162. 

opinions of non-expert witnesses,when admissible, 328. 

opinions of non-experts as to apparent pain and suf- 
fering admissible, 367. 

Parent and Child. 

quantum of evidence to establish parol contract by 
tather to devise land to son in payment for support, 
399. 

Parol. 

express trusts in lands provable by parol, 240. 

muy be proved by contemporaneous declarations of 
trustor, 240. 

Presumptions. 

presumption of death without issue, 416. 
Private Record. 

record book of Masonic lodge admissible, etc., 321. 
Privileged Communications. 

communications of an attorney who represents both 
parties not privileged ; Gulick v. Gulick, 12. 

eommunications as to adultery made by w ife after her 
return to her husband are privile; zed, 2 235. 

executor or administrator cannot waive the privilege 
of decedent, 295. 

Quantum of. 
+ quantum of evidence to impeach a writing, 156. 
Relevancy. 

evidence of pecuniary circumstances of defendant, 
when admissible on question of damages, 75. 

in malicious prosecution, of information received be- 
fore and after the prosecution, 74. 

advice of counsel admissible in actions of malicious 
prosecution on question of malice, 158. 

Religious Societies. 
evidential facts in contests between factions, as to 
church property, 441. 
Specific Performance. 
quantum of evidence required in actions for, 514. 
Testamentary Capacity. 

evidence of testator’s mental condition subsequent to 

the execution of the will, when admissible, 467. 
Value. 

evidence of particular sales of land not admissible to 

establish market value, 275. 
EXECUTION, 

against separate estate of married woman, article by 
John F. Keliy, 44 

levying upon the teeth in the debtor’s mouth, Ho. 

owner of goods seized for debt of another, entitled to 
indemnify from he debtor, 156. 

mandamus does not lie to compel issue of execution on 
judement which has been enjoined; State er rel v. 
Englemann, 317. 

See CREDI?POR’S BILL; EXEMPTIONS. 

EXECUTORS AND ADMINISTRATORS. 

have power to compromise Claims against the estate 
Rogers v. Hand, 360; note to same case by John H. 
Stewart, 362. 

Probate Court cannot apportion the fees of two ad- 
mini-trators; Mount v. Slack 3:6; note to same case 
by John H. Stewart, 336. 

statute of limitations applied by way of analogy in 
Pennsylvania Orphan’s Court, 458. 

power of, to avoid previous conveyance of decedent, 
499. 


. 





EXEMPLARY DAMAGES 
See DAMAGES, 
EXEMPTION LAWS. 
the Manitoba exemption law and the Dominion Gov- 
ernment, 22. 
constitutionality of, when retroactive, 22. 
application of, in the case ot inter-state garnishment, 
article by R. T. Holloway, 425. 
exemption of non-resident garnishees, 425. 
exemption laws crea'te rights in rem which are to be 
determined by the lez rei sitae, 426. 
where the plaintiff and defen ant are residents of the 
same State, the exemption laws of the plaintiff's 
dmicil will be enforced against bim when he seeks 
to evade them by suing in another State, 426. 
judgment of probate court distributing exempt pro- 
perty o! widow void, 467. 
exemptions not allowed out of partnership assets, 
490. 


injunction to restrain the prosecution of a claim in 
another state against a citizen of the State of the 
Jorum for the purpose of evading the domestic ex- 
emption law, 521. 





pension money, when not exempt from attachment, 
55. 


conversion of property subject to execution, 416, 
extent of exemption of pension money from legal 
process, 513 
EX PARTE WARING. 
rule in adopted and applied, 460. 
EXPERT TESTIMONY. 
See Ev IDENCE. 
EXTENSION. 
when cause of action accrues when there has been an 
extension of time for payment, 409. 
EXTRADITION, INTERSTATE 
jurisdiction of Federal courts concurrent with State 
courts, 11s. 


sufficiency of indictment under which extradition is 
c!afnmed, 118. 

guiit or innocence of prisoner not investigated on ha- 
beas corpus, 118, 

a person going to another State, committing a crime 
there and then returning to his own State, is a fugi- 
tive from justice, 118. 

prisoner discharged on habeas corpus for defect in re- 
citalsin governor’s warrant. State,er rel. v. Rich- 
ardson, 3%4; note to same Case by Seymour D. Thomp- 
son, 315. 

FEDERAL COURTS. 
See JURISD'CTION; CIVIL PROC DURE, sub-title Re- 
moval of Causes to U. S. Courts. 

FEES. 

attorney having no license may recover fees, 364. 
FELLOW-SERVANT. 

See NEGLIGENCE. 
FENCES. 

See NEGLIGENCE, sub-title Railway Companies 
FIELD, DAVID DUDLEY. 

portrait and biographical! sketch of, 517. 
FINAL JUDGMENT. 

See APPEAL. 
FIRE INSURANCE. 

See IN* URANCE, FIRE. 
FIXTURES. 

when tenant may maintain trover aginst landlord for 
trade fixtures, 369. 

FLAG. 

tells us not to lower it, 373. 

a 

means during, when, 370. 

FORECLOSURE. 
See MORTG4GE. 
FORFEITURE. 
See CORPORATION. 
FORGERY. 
description of statutory offense in indictment, 73. 
FRANCHISE. 
See CORPORATIONS; QUO WARRANTO. 
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FRAUD. 
distinction between fraud sufficient to vitiate a con- 
tract and fraud suflicient to give a right of action 
139 


in pleading, the facts constituting the fraud must be 
alleged, 159. . 

remedy of stockholder in case of fraudulent increase 
of stock, 

setting aside compromise between debtor and credit- 
or for, 320. 

promise to pay creditor in fullin consequence of his 
consenting to bankrupt’s discharge is fraudulent and 
void, 345. 

trover for goods acquired by fraud for sale on com- 
mission, 351. 

premature action when possession of note has been 
fraudulently obtained, 405. 

right of rescission and remedies of vendor where in 
fant obtains goods on credit by falsely representing 
himself of age, 441. 

when judgments set aside in equity for fraud, 467. 

FRAUDULENT CONVEYANCES. 

withholding part of debtor’s property renders assign- 
ment for creditors void, 73. 

purchaser at execution sale may ,maintain creditor’s 
bill to set aside, 156. 

mortgage for larger sum than debt due, fraudulent, 
218. 


creditor’s bill does not lie to subject profits of business 
of fraudulent donee, 320. 
reservation of fee of draughtsman of deed of assign- 
ment for creditors, 398. 
conversion of property subject to execution, 416. 
See ASSIGNMENT FOR CREDIT DRS. 
FREEMAN, ABRAHAM CLARK. 
portrait and biographical sketch of, 121. 
FRENCH LAW. 
effect of marriage and residence of an American in 
France as to his personal property, 376. 
FUGITIVES FROM JUSTICE. 
See EXTRADITION. 
FUTURE, THE. 
notice of a newspaper devoted to astronomical prog- 
nostications ot the weather, 421. 
GAME LAWS. 
having game in one’s possession during the close sea- 
son; game lawfully killed in another country; Da- 
vis v. McNair, 480. 
note to same case by John D. Lawson, 486. 
GAMING. 
See BETTING. 
GARNISHMENT. 
if securities are converted after summons, garnishee 
how exonerated, 255. 
exemptions in the case of inter-state garnishments; 
article by R. T. Holloway, 425. 
exemption of non-resident garnishees, 425. 
GEORGIA BAR ASSOCIATION. 
See BAR ASSOCIATIONS. 
GEORGLA LAW REPORTER, 
notice of, 445. 
GIFT. 
validity of, by principal to his confidential agent, 417. 
by wealthy young man of dissipated habits to his con- 
fidential agent whose wife was his former mistress, 
mental weakness arising from intoxication when in- 
validates, 417. 
GOVERNMENT. 
“The Dakota Plan ;” W. H. Lyon’s plan of establishing 
° - ty gs democracy in the proposed State of Da- 
ota, 1. 


GRAND JURORS. 


statutes —3*@ grand jurors to testify as witnesses; 
article by M. W. Hopkins, 104. 


GUARANTY. 


actions against makers and endorsers of negotiable 
notes; article by William Archer Cocke, 5. 


acomplaint on a contract of guaranty need not aver 
notice of default, as that is a matter of defence, 295. 


mere moral delinquency in the conduct of the person 
guaranteed will not release the guarantor, 295. 


when right of action accrues against a guarantor, 406. 





GUILTY, PLEA OF. 
See CRIMINAL PROCEDURE. 
HABEAS CORPUS. 
when false affidavit by enlisting minor as to age wil! 
prevent his discharge on habeas corpus, 117. ~ 
guilt or innocence of alleged fugitives from justice not 
investigated on habeas corpus, 118. 
= aad in case of actual restraint or imprisonment, 


prisoner arrested for extradition discharged for de- 
fectin recitals in governor’s warrant of surrender; 
State ex rel v. Richardson, 314; note to same case by 
Seymour D. Thompson, 315. 
prisoner not discharged from imprisonment ‘under 
judgment rendered xgainst him while absent in con- 
sequence of attempted escape, 327. 
prison not discharged because of mere irregularity in 
warrant, 276. 
HENDRICKS, THOMAS A. 
address of at the Yale Law School] on the Supreme 
Court of the United State, 102. 
HIGHWAYS. 
railway switch on public street when a nuisance to 
abutting property owner, 58. 
light of abutting property owners to damages from 
municipal corporation for erecting a bridge in front 
of their property, 64 
nuisancein; right of traveller to look at the stars if he 
likes, 120. 
See DEDICATION; MUNICIPAL CORPORATIONS. 
HOMESTEAD. 
debts contracted before adoption of law, 38. 
allotment of homestead under execution for such 
debts, ¢ 
title of purchaser of land sold subject to homestead,38. 
statute prohibiting sale of reversionary interest in 
homestead not retroactive, 338 
injunction issues to restrain tenant of homestead 
trom committing waste under Utah statute, 99. 
damages not recoverable for breach of contract to 
convey, 204- 
Abandonment of. 
teimporary absence with intent to return is not an 
abandonment, 276. 
mortgage of, not validated by subsequent abandon- 
ment, 276. 
dowress and remainderman not both entitled to, 276. 
Mortgage of. 
not validated by subsequent abandonment, 276. 
Partition of. 
sale of that portion of dwelling-house used for busi- 
ness purposes, 276. 
HOMICIDE. 
justifiable under Texas statute for a man to kill 
another man taken in adultery with the former’s 
wife; extension of the statute by judicial construc- 
tion in the case of Price v. State, 142. 
Self Defense. 
evidence of the character of deceased for violence; 
Boyle v. State, 63; note to suine case by Gideon D. 
Bantz,70. 
declarations of deceased to prisoner that deceased 
had committed certain felonious assaults, and that 
he preterred a knife to a pistol for such work, held 
admissible; Boyle v. State 68; note to same case by 
Gideon D. Bantz, 70. 
HORIZONTAL DIVISION OF LAND. 
title to second story of school-house built by private 
person by authorization of the district, 537. 
sale of that portiqn of a dwelling-house used for bus- 
iness purposes, 276. 
HUSBAND AND WIFE. 


Validity of contract of suretyship in case of loan by 
wife to husband, 215. 

when wife’s real estate exempt from husband’s debts, 
although he aid her in procuring title to it, 215. 

effect of wife’s holding note of husband and consent- 
ing to his discharge in bankruptcy, 215. 

communications as to adultery by wife made after 
her return to her husband are privileged, 255. 

proof of adultery not necessary to maintain action by 
husband for enticing away wife, 255 

may be witnesses against each other in criminal pros- 
ecutions, when, 257. 
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IMUSBAND AND WIFE—Continued. 
Community Property. 


the wife not responsible for funds received during 
community by husband, though used by her, 218. 


Necessaries. 
impliedly chargeable to husband, and not to wife, 156. 
HYPOTHETICAL QUESTIONS. 
principles on which hypothetical questions are put to 
expert witnesses, 391. 
IMPLIED ASSUMPSIT. 
waiving tort and recovering reasonable value, McGon- 
igle v. Atchison, 231; note to same case, 234. 
when postmaster cannot recover of railway company 
for handling mails as upon an implied assumpsit, 514. 
IMPLIED WARRANTY. 
See WARRANTY. 
INDIAN TRADERS. 
license of, not assignable, 175. 
INDEMNITY. 
owner of goods seized for debt of another entitled to 
indemnity from the debtor, 156. 


indemnifying one for becoming surety in a criminal 
bail bond, 387. 


when right of action accrues on contracts of indem- 


nity,409. - 
parol undertaking to indemnify constable for levy, 
515. 
INDEXING. 
by alphabetical progression commended, 162. 
views of correspondents about the best manner of in- 
dexing, 298. 
INDICTMENT. 
description of statutory offense in, 73. 
sufficiency of indictment under which extradition is 
claimed, 118. 
for kidnapping under Wisconsin statute, 158. 
sufficiency of indictment for publishing obscene liter- 
ature; Com. v. Wright, 485; note to the same case by 
Addison G. McKean, 488. 
conclusion in the name of the State where the crime 
was committed betore the State was admitted into 
the Union, 537. 
INFANT. 
execution of receipt after maturity for the value ot 
property received by him amounts to a ratification, 
7A. 


when entitled to homestead under Kentucky statute, 
99. 


cannot disaftirm contract and retain benefit, 347. 

right of rescission and remedies of vendor where in 
famt obtains g: ods on credit by falsely representing 
himself of age, 441. 

INJUNCTION. 

not granted to prevent county board from appointing 
an attorney, l4. 

when court may overrule motion to dissolve injunc- 
tion and continue cause until final hearing, 38. 


granted to restrain creditors of husband from inter- 
ference with wife’s separate estate, 46. 


condition and measure of damages of injunction bond, 
54. 


no ground to restrain organization of corporation 
having same Dame as complainant corporation. Le- 
high Valley Coal Co. v. Hamblen, 67. 

to restrain tenant of homestead from committing 
waste, 

clauses in bond for, not required by statute, deemed 
surplusage. Rubelman Hardware Co. v. Greve, 108. 

when not enjoined from increasing flow of surface 
water; Heth v. Fond du Lac, 132. 

against dram shops are constitutional, 139. 

against using premises for the sale of intoxicating 1i- 
quors in violation of condition in deed of purchase, 

does not lie where complainant’s title is doubtful, 215. 

decree in favor of corporation in suit for injunction, 
when conclusive in its subsequent proceedings by 
quo warranto, 236. 

mandamus does not lie to compel issue of execution 
on judgment which has been enjoined; State, ex rel. 
v. Englemann, 317. 

jurisdiction of opty to enjoin judgments at law; 
State, ex rel. v. Englemann, 317. 





INJUNCTION—Continued. 
sale for taxes which have been paid may be enjoined, 


not granted when it will work a forfeiture of charter 
of a corporation ; Ottaquechee Woolen Co. v. Newton, 
432. Note to same case by H. Campbell Black, 434. 

to restrain the prosecution of a claim in another state 
against a citizen of the state of the forum for the 
purpose of evading the domestic exemption law, 521. 

See LITERARY PROPERTY ; TRADE-MARK. 

INJURY. 

fresh injury arising from original tort; article from 

Trish Law Times, 503. 
INNKEEPER. 

liability for injury to a guest by communicating to 

him a contagious disease, 182. 
INLAND WATERS. 
state jurisdiction extends toa boat tied to opposite 
shore of a river on soil of another state, 216. 
INNS OF COURT. 
refornration of, 202. 
INSANITY. 

emotional insanity, 79. 

resigning a public office while insane, 281. 

deed of insane person, when not voidable; Gribben v. 
Maxwell, 239; note to same case, 290. 

conflicts produced by a judge resigning his office while 
insane and afterwards being restored to reason, 396. 

mental weakness arising from intoXications, when in- 
validates gift, 417. 

evidence of testator’s mental condition subsequent to 
the execution of the will, when admissible, 467. 

INSOLVENCY. 

when suit cannot be brought before demand made on 
insolvent assignee to sue, 56. 

insured not obliged to pay premiums to insolvent 
company to keep his policy in force, 118 

special judgments in view of insolvency proceedings 
under Mass. stat., Gay v. Raymond, 363; note to same 
case, 364. 

when lien not obtainable on funds of insolvent part- 
nership atter appointment of receiver, 467. 

See ASSIGNMENT FOR CREDITOR}. 

INSTRUCTIONS. 

See TRIAL. 

INSURANCE. 

limitations in insurance policies as to time of bring- 
ing suit; article by Charles E. Lyon, 24. 

assignee for creditors may insure assigned property 
before giving bond, 100. 

State statutes regulating insurance companies not un- 
constitutional, Chicago Life Insurance Co. v, Needles 
111; note to same by Gideon D. Bantz, 114. 

the fact that insurance was paid on damaged proper- 
ty constitutes no defence by a wrong doer tor his 
negligence, 295. 

vendor and purchaser—insurance; article by James 
Bicknell in the Canadian Law Times, 353. 

Mistake of Law. 


when members relieved from paymentof premium 
notes on the grouna of mistake ot law, 216. 

reforming an insurance policy for mistake of agent, 
417. 


Increase of Hazard. 
when alterations must have been made by tenant with 
consent of owner, 55. 
Proof of Loss. 
false statements in, must be knowingly false, 55. 
Waiver of Condition in Policy. 
waiver by agent of conditions in policy touching ad- 
ditional insurance, 215. 
waiver by a course of dealing of condition requiring 
actual payment of premium before liability, 537. 
waiver of requirements touching proof of loss, 368. 
when provision in policy for submission to arbitrators 
deemed waived, 99. 
INSURANCE, LIFE. 
Insured not obliged to pay premiums to insolvent 
company to keep his policy in force, 118. 
commencement of suit for divorce does not impair 
wife’s right as benefieiary in policy on life of her 
husband, 176. 
effect of a suicide upon a life insurance policy ; article 
by Charles Burke Elliott, 378. 
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INTEREST IN LAND. 
See STATUTE OF FRAUDS. 
INTERPRETATION. 
of pleadings; rule that doubtful expressions are to be 
taken most strongly against the pleader still pre- 
vails under the codes, 44. 
punctuation may be changed or disregarded, 298. 
when reference may be made to other deeds and to 
extrinsic evidence to explain ambiguity ic a deed, 
366. 
contract to pay “as soon as able,” 400. 
“warranted satisfactory in every respect,’’ 470. 
instrument held a certificate of deposit, and not sub- 
ject to limitation until demand, 537. 
See STATUTES; WILLS. 
INTER-STATE LAW. 
foreign receivers cannot intervene and claim attached 
property, 59. 
when creditor’s bill will and when it will not lie 
against resident stockholders of a foreign corpora- 
tion; Patterson v. Lynde, #0: note to the same by Gid- 
eon D. Bantz, 92; Brundage v. Silver Mining Co., 94. 
the law of ancillary administration; article by H. 
CampULell Black, 186. 
IRREGULARITY. 
no ground of discharge on habeas corpus, 276. 
ISSUE. ; 
presumption of death without, 416. 
INTOXICATION. 
how far an excuse for crime; Cline v. State, 191; note 
to sume, 192. 
— weakness arising from, when invulidates gift, 
17. 


JETSAM AND FLOTSAM. 
a bad form of litigant in person, 540. 
a curious scheme of fraud, 260. 
a duke on lawyers, 371. 
a judge who fiddles, 372. 
a lawyer’s charge, 20. 
a legal puzzle, 120. 
a low fee, 371. 
aman of convictions, 2 
a mockery of the law, 516. 
a new terror, 348. 
a novel sausage-machine, 324. 
a philosopher’s opinion of money, 19. 
a sensible arswer, 420. 
a woman enters the Yule Law School, 420. 
a wooden d—n, 20. 
access to the courts, 120. 
effidavits of jurors to impeach their verdict, 280. 
amendment, 372. 
American Jarndyce v. Jarndyce, 20. 
American Law Journal, suspension of, 60. 
an enterp: ising lawyer, 130. 
an insans judze, 36. 
bankruptcy of solicitors, 259. 
battle in a court room, 220. 
blacklist collecting, 160, 260. 
blushed and swam out, 396. 
¢all a spade a spade and call a fraud a fraud, 260. 
Chief Justice of the United States in an English.court. 
220, 
contracts by telephone legal, 79. 
chivalry, 79. 
crime in England, 540. 
decrease of crime in England, 79. 
de minmis non curat lex, 372. 
did not mean to insult the court, 371. 
distress for rent, 300. 
does not lie in his mouth, 492. 
emotional insanity, 79. 
even our judges may disagree, 19. 
fraud sufficient to vitiate a contract and fraud sufii- 
cient to give right of action, 139. 
funny lawsuits, 540. 
Gen. “Bob’’ Toombs, 444. 
give your street and number, 80. 
hints from the Turkish code, 492. 
hire a chimney sweep, 259. 
his summer home, 348. 





JETSAM AND FLOTSAM—Continued. 

how Reed was admitted to the bar, 20. 

how the judge made law varies from time to time, 300. 

how to make a lawyer, 540. 

it Was in the Federal court, 492. 

James S. Barclay, 260. 

justi e under difficultiés, 492. 

Law Journal (London) Law and Gospel, 200. 

law of libel in Wall street, 200. 

lawyers in Ohio, 200. 

legal effect of opinions given by judges, 20. . 

levying upon the teeth in the debtor’s mouth, 140. 

Lincoln getting a continuance on acconnt of the delay 
of McClellan, 139 

Lincoln on the country circuit, 260, 

ligan, 20. 

lock ’im up, mi Lord,”’ 420. 

Lord Coleridge and the newspapers, 444. 

Lord Elilenborough’s wig, 420. 

Magruder, Hon. B. D., 444. 

medical books as evidence, 200. 

Michigan’s new law of libel, 180. 

mixed marriages, 240. 

mixed metaphors, 20. 

more about the new law peers, 280. 

nuisance in highway, 120. 

Oliver Twist’s desire for more, 540. 

oral argument, 20. 

our new minister to Eng!and, 100. 

paternal affection, 444. 

putting a premium on fraud, 372. 

relief in equity against mistakes of law, 280. 

resignation of Judge Edgarton, 492. 

sitting in Dharna, 79. 

Spanish use of sacred names,'20. 

statistics upon the evils of drinking in Switzerland, 
60. 

stock gambling, 20. 

the Alba: y man on fossil law, 420. 

the art of questioning, 463. 

the candidate of both parties, 396. 

the evils of drinking, 60. 

the land trunster system in New Zealand, 324. 

the lawyers fees, 396. 

the letter H, 259. 

the married woman’s property act, 420. 

the midshipmite, 200. 

The prohibitionist’s amendment, 372. 

the right to hiss, 420. 

™ Star Chamber and the court of high commis:3ion, 
a 


to begin practice, 120. 

transfusion of blood, 40. 

United States Supreme Court, 444. 

=r ot marriage performed by a mock clergyman, 
i= 


verbal admissions, 19. 
well meant, but unsound, 420. 
what is meant by a disposing mind, 20. 
what ruined Eli Perkins’ intellect, 140. 
JUDGE-MADE LAW. 
varies from time to time, how, 300. 
JUDGES. 
appointment in snit by judge who had been of coun- 
sel not void, if made prior to recusation, 216. 
the appointive system, 41. 
selection of ; non-partisan nominationsin Chicago, 43. 
meeting of, for consultation touching law reforms re- 
commended, 201. 
judicial indifference to public opinion, 373. 
Surrogate in New York not a judge or justice within 
the statute retiring at seventy years. 536. 
JUDGMENT. 
lien of not cuntinued by subrogation, 14. 
when payment of, a question for the jury, when twenty 
years have not elapsed, 56. 
when a bar to a future action, 237. 
special judgments in view of bankruptcy or insolven- 
cy proceedings ; Gay v. Raymond, 363; note to same 
case, 364. 
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JUDGMENT—Conrinued. 
actions upon, 411, 


effect of an appeal from which judgment is brought, 
411. 


when set aside in equity for fraud, 467. 
when do not relate back to first day of term, 490. 
Void. 


judgment against prisoner after escape when not void,- 
327. 


whether a judgment by default against a married wo- 
man is void, 8 
of probate court distributing exempt property of wi- 
dow void, 467. 
JUDICIAL APPOINTMENTS. 
rewarding partizans with, 518. 
JUDICIAL DECISIONS. 
suppressing the unofficial publication of court opin- 
ions, 493. 
JUDICIAL POWER. 
See CONSTITUT ON‘ L LAW. 
JUDICIAL PROCEEDINGS. 
publication of, how far privileged, 450, 451. 
JUDICIAL SALE. 
purchaser at may cite seizing creditor, 77. 
corporate franchise of being exempt from taxation 
vendible at, 345. 
title acquired by purchaser at, 347. 
rights of purchaser pendente lite, 368. 
when purchaser at void administrator’s sale subroga- 
ted to rights of creditors, 308. 
JURISDICTION. 
of particular questions; local jurisdiction of action for 
libe}, 217. 
no jurisdiction to appoint receiver until thereis an 
action pending and appearance of the defendant, 
323. 
jurisdiction in attachment cases as affected by the 
particularity of statement in the afliduvit or peti- 
tion, 244. 
when a question of freehold not deemed to be in- 
volved with reference to the jurisdiction of Supreme 
Court of Lilinois, 216. 
Equity. 
jurisdiction to enjoin sale for taxes which have been 
paid, 321. 
Federal Courts. 
in actions on county warrant, l4. 
jurisdiction of United states Supreme Court in pro- 
ceedings by habeas corpus; ex parte Wilson, 29. 
erroneous recitals in record no ground of discharge 
for conviction ; ex parte Wilson, 29. 
commitment to prisonin State other than where con- 
victed, no ground of discharge, ex parte Wilson, 29. 
certified copy of record good as a mittimus; ex parte 
Wilson, 29. 
prisoner sentenced forinfamous crime without pre- 
sentment or indictment entitled to discharge, er 
parte Wilson, 29. 
crime punishable by imprisonment for years at hard 
labor deemed an infamous crime; ex parte Wilson, 29, 
in cases of wri 8s of error to State courts; Chicago Life 
Insurance Co. v. Needles, 110. 
limitations upon the exercise of this jurisdiction; 
evidence in State Court not reviewed, Ibid. 
jurisdiction of Federal Courts concurrent with State 
courts in cases of inter-state extradition, 118. 
Of Probate Court. 
judgment ot probate court distributing exempt prop- 
erty of widow void, 467. 
State and Federal. 
state jurisdiction extends to a boat tied to opposite 
shore of river on soil of another state, 216. 
Title to Land. 
jurisdiction as determined by the question of title to 
land, 450. 
whether an action for an injary to a tenement involves 
title to land, 450. 
JURORS. 
affidavits of, to impeach their verdict not received, 
disqualification of, by reason of interest, 530. 
member of common council of defendant corporation 
disqualitied City of Boston v. Baldwin, 530; note to 
same case, 531. 








JURY. 
discretion of court in organizing, 256. 
waiver of right of in criminal cases; in re Staff, 227; 
note to same case, 250. 
new trial 1.0t granted because jury not sworn, 222. 
JUSTICE OF THE PEACE. 
liability of for damages, 77 
KANSAS LAW JOURNAL. 
notice of this new venture, 242. 
KERR, JAMES M. 
employment of on the editorial staff of the West Re- 
porters, 397. 
KIDNAPPING. 
what necessary to an indictment under Wisconsin 
statute, 153. 
KREKEL, JUDGE. 
charge of to federal grand jury, 302. 
LACHES. 
wh n defense of, unavailing in foreclosure suit, al- 
though twenty years have elapsed, 178. 
LADISS 


law for; article by R. V. R., reprinted from the Can- 
ada Law Journal, 332. 


LAND. 
covenants running with the, 294, 
See HORIZONTAL DIvtsiOn OF LAND; 
FRAUbS ; TR+ SPASS UPON LAND. 
LANDLORD AND TENANT. 
distress for rent, 101. 
custom for landlords to allow farm tenants to have 
the hay found on the premises held a bad cu tom, 
368. 
when tenant may maintain trover against landlord 
for trade fixtures 369. 
tenant disputing landlord’s title, 442. 
LAND TRANSFER. 
Torren’s system of, 221. 
the system of land transfer in New Zealand described, 


STATUTE OF 


land transfer in Iowa as seen by an English travoler, 
469 
LANDS, PUBLIC. 
certificate of pre-emption not subject to concellation 
by commissioner, 217. 
LARCENY. 
of planted oysters, 54. 
———. money by sham bet and leger demain with 
cards, 196. 
‘LATE W ra.” 
whether an employee on quitting an employment may 
lawfully advertise that he has been “late with” his 
previous employer, 242. 
letter of H. W. Baird concerning, 347. 
letter of Charles D. Kelso, 393. 
“LATTER PART OF MONTH.” 
when cause of action accrues on contract to pay in 
the latter part of the month, 407. 
LAW AND FACT. 
See COURT AND JURY. 
LAW AND ORDER LEAGUE. 
comments upon the organization of societies for the 
prosecution of violations of law, 62. 
LAW FOR LADIES. 
article by R. V. R.,reprinted from Canada Law Journal, 
332. 


“LAW OF THE LAND.” 
article on, by D. H. Pingrey, 147. 
LAW PEERS. 
sketch of the new law peers, 122, 280. 
LAW REFORM. 
is the law behind the age? Judge Bleckley’s report to 
the Georgia Bar Association, 62. 
suggestions of the New York press as to the obstacles 
in the way of law reform, 301. 


See BAR ASSOCIATIONS. 


LAW REPORTERS. 
effect of the new reporters on legal journalism, 493. 
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LAWYERS. 
Donovan's three rules for lawyers, 61. 
lawyers fees; knack of charging for services, by J. W. 
Donovan, 396. 
sending away the lawyers; appointment of lawyers to 
diplomatic positions, 421 
touters and shysters in Chicago, 538. 
See ATTORNEYS. 
LEASE. 
specific performance not granted to compel assign- 
ment of, when consent of lessor necessary, 238. 
LEGAL HONORS. 
promiscuity in legal honors in Canada, 421. 
LEGAL EDUCATION. 
need of in the common schools as illustrated by the 
blunders of a daily newspaper, 282. 
“LEGALIZING ACTS.” 
acts legalfzing formal detects valid though retroac- 
tive, 194. 
LEGISLATIVE BILLS. 
See CONSTITUTIONAL LAW. 


LEGAL JOURNALISM. 
concerning new legal journals called ‘‘Reporters,” 51. 
how torun a legal journal, 278. 
cries from Macedonia and observations of the editor 
touching the aforesaid cries, 278. 
suppressing the unofficial publication of court opin- 
ions, 493. 
LIBEL. 
newspaper privilege; article by Gideon D. Bantz, 86. 
limits of right of the press to . —ro on the char- 
acter of candidates for office, 118. 
statutory offense of sending are letters a dif- 
ferent offense from that of libel, 
law of, in Wall street, 200. 
local jurisdiction of action for, 217. 
privileged communications, legislative and judicial ; 
article by William L. Murfree, Sr., 450. 
publication oe pegeeedings of legislative bodies how 
far privileged, 4 
publication of legislative proceedings which are ac- 
tionable, 451 
publication of judicial proceedings, how far privi- 
leged, 452 
privileged communications of counsel, 454. 
See DEBTOR AND CREDITOR. 
LIBEL, CRIMINAL. 
fining an editor who never saw the publication until it 
was in print, 373. 
LIBERTY OF SPEECH. 
See CONSTITUTIONAL Law. 
LICENSE. 
to trade with  —— a personal privilege, and not 
assignable, 175. 
LICENSE TAX. 
See MUNICIPAL CORPORATIONS. 
LIEN. 


when co-tenant no lien for rent on share of other co- 
tenant, 54. 


of partner on partnership realty, 58. . 
when not obtainable on funds of insolvent partner- 
ship after appointment of receiver, 467. 
LIFE INSURANCE. 
See BENEFIT ASSOCIATIONS. 
LIMITATIONS. 
in insurance pee as to time of bringing suit; arti- 
cle by Charles E. Lyon, 24. 
See STATUTE OF LIMITATIONS. 


LINCOLN, ABRAHAM. 

getting a continnance on account ot the absence of 
McClellan, 139. e 

anecdotes of him when practicing on the country cir- 
cuit, 260. 

LIQUOR LAWS. 

Indiana statute prohibiting sales of intoxicating li- 
quor between the hours of eleven, p. m., and five, a 
m., held valid, 321. 

validity of statutes regulating or prohibiting the sale 
or manufacture of intoxicants, 340. 





LITERARY PROPERTY. 
protecting an opera which hoids up the sovereign of 
another country to ridicule, 123, 242. 
LIVERY STABLE. 
covenant against nuisances held not to include, 366. 
LOCAL BO\RDS. 
decision of county supervisors, when conclusive, 177. 
local board of health cannot delegate power to em- 
Ploy physicixn, 196 
when actions deemed local and when transitory, 234. 
LONG ACCOUNT. 
what is a, within the meaning of statutes authorizing 
compulsory reference, 287, 288 
LOOKOUT MOUNTAIN CASE. 
comments on the decision holding the Tennessee stat- 
ute concerning the rights of the sight-seeing public 
at Lookout Mountain unconstitutional, 422. 
LORD’S DAY. 
See SUNDAY. 
LOST INSTRUMENT. 
quantum of proof to chia, 365. 
actions in respect of, when premature, 405. 
LYNCH LAW. 
regulate the regulators, 281. 
MACEDONIA. 
cries from, 278. 
MAGRUDER, HON. B. D. 
nomination of by both parties as judge of Supreme 
Court of Lilinois, 444. 
MAIL AGENT. 
not a fellow servant with railway employee, 321. 
MALICIOUS PROSECUTION. 
evidence of information received before and after the 
prosecution, 74 
acquittal on former charge when not necessary to 
maintain action for, 100. 


malice and probable cause must concur; malice may 
be inferred; probable cause, when a question of fact 
and when of law, 158. 

advice of counsel admissible on question of malice, 
when, 158. 

when cause of action for, accrues, 408. 


want of probable cause not sufficient.evidence of mal- 
ice, 217 


judgment in former action in favor of plaintiff there- 
in conclusive, although reversed on — 177. 
hypothetical instructions to be given, 7 
MANDAMUS. 
reference of issues in mandamus proceedings, 288. 


to compel judge of inferior court to sign bill of excep- 
tions, 295. 


does not lie to compel issue of execution on judgment 
+ aaa has been enjoined. State,exrrel, v. Englemann, 


whi not granted to compel register of deeds to give 
increased facilities for searching records, 328. 

federal courts should conform to state courts in issu- 
ing, 439 

MARRIAGE. 

marriage in violation of decree of divorce voidable 
only, 255. 

ratification of unlawful marriage estops one party 
from denying its validity, 255. 


failure to comply with statute requiring a license will 
not invalidate marriage, 255. 


Vv ety of marriage performed by a mock clergyman‘ 
« 42 . 


effect of, and residence of an Americanin France as 
to his personal property, 376. 


ae between persons of different mre 
240. 
MARRIAGE CONTRACTS. 
actions upon, when premature, 404. 
MARRIED WOMAN. 


her contract of suretyship to be construed with refer- 
ence to the inquiry whether she was to receive bene- 
fit from the same 38. 


executions  _— separate estate of, article by John 
F. Kelly, 44. 


suits by and against, 46. 
liability of for torts, 47. 
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MARRIED WOMAN—Continued. 
rights and liability of married woman as sole traders, 
47. 


can charge her separate estate by parol contract, 56. 
action to enforce such charge is an equitable action, 
56. 


rule that creditor must exhaust remedy at law not 
applicable, 56. 

prior proceeding by attachment no bar to a proceed- 
ing in equity, 

whether a judgment by default against a married 
woman is void, 

mortgage by valid, although note creates no personai 
liability, 159. 

property of; Clark v. Kemp, 291; note to same case by 
David Stewart, 293. 

property rights of husband and wife at common law, 
291. 


effect of Maryland separate propertyjact 292. 
effect of provision of Maryland constitution, 292. 
‘property’, of a married woman, etc., defined, 293 ; 
constitutional protection of such property, 293. 
effect J een of kinds of property in the stat- 
ute, 2% 
ability a wife’s separate estate tor debts, for debts 
contracted before mar riage, 218. 
MARSHAL. 
notice to, of defect in highway not notice to the city, 
+7 
MASSES. 
bequests to procure masses for the repose of the soul, 
350. 


MASTER AND SERVANT. 
whether an employee on quitting anemployment may 
lawfully advertise that he has been “late with’’ his 
previous employer, 242. 
liability of ship owner for failing to furnish surgical 
attendance to injured seaman, 296. 
when right of action accrues to servant on contract 
wrongtully terminated by master, 406. 
See NEGLIGENCE. 
MAXIMS. 
sic utere tuo, ut alienum non laedas, applied to liability 
of owners of fixed property tor its condition, 205. 
sic utere tuo ut alienum non laedas; “the neighbor to 
whom due ;” article from Law Journal, (London), 382. 
McCLELLAN, GEORGE B. 
absence of, enables Mr. Lincoln to get a continuance, 
139. 


MECHANICS’ LIENS. 
may be established for repairs of trust property, 38. 
priority of claims for labor and materials over lien of 
railway mortgage; article by Charles Chauncey Sav- 
age, 125. 
agreement to pay sub-contractor in consideration of 
his not filing lien is valid, 195 


who entitled to protection of ‘mechanic's lien laws; 
article by Edwin Van Cise, 306. 
MEETINGS OF JUDGES. 
for coosultation touching law reforms recommended, 
201. 


MENS. REA. 
intoxication, how far an excuse for crime, 192. 
MESNE PROFITS. 
coal mined and wood cut. 416, 490. 
MIKADO CASE. 
a novel objection in the, 242. 
MINING LAW. 


measure of damages where one miner encroaches 
upon another’s Jand and gets his minerals, 490. 


MISTAKE. 
reforming an insurance policy for mistake of agent, 
417. 


MISTAKE OF LAW. 
relief in equity against mistakes of law, 4. 
when members of mutual insurance pt pe ne relieved 


— payment of notes on ground of mistake of law, 
16. 
relief in equity against, 280. 


MONSTROUS DECISION, A. 
comments on case of Poinderter v. Greenhow, 202. 





MORTGAGE. 
of land in actual possession of third party ; mortgagee 
charged with notice of possessor’s rights, 14, 15. 


principle on which a mortgagee in possession must 
account in equity, 102. 


priority of claims for labor and materials over lien 
of railroad mortgage: article by Charles Chauncey 
Savage, 125. 

by married woman valid, although her note creates no 
persona! liability, 159. 

for more than debt due, fraudulent, 218." 


entry of homestead not validated by subsequent aban- 
donment, 276. 


effect of cancellation of old mortgage and substitution 
of new one, 296. 


Description. 
variance between date of notes declared on and those 
described in mortgage, when immaterial, 218. 
Foreclosure. 
when defense of laches unavailing although twenty 
years have elapsed, 178. 
trial of adverse claim of title in suit to foreclose mort- 
gage; article by J. W. Newman, 223. 
See RECORDING ACTS. 
MORTGAGE, CHATTEL. 
sufficiency of affidavit of bona fides; effect of a blank in 
such affidavit, 377. 


foreign chattel mortgage follows the property when 
removed to another state, 467. 


Description. 
“Forty-one Berkshire hogs and sixty-five grain sacks’ 
not sufficiently certain, 380. 
MUNICIPAL CORPORATION. 
contracts of; liability of for ultra vires contracts, 442. 
Bonds of. 
sas by a syndicate when unauthorized and void, 
olZ. 


Contracts of. 
contract to perform private services; the habitual 
making of such contracts estops the corporation, 
374. 


power of school commissioners to issue promissory 
notes, 513. 
employing counsel to procure the passage of legisla- 
tive act, 513. 
not bound by contracts of agent in excess of his au- 
thority. 466 
trustee of school corporation in Indiana no power to 
borrow money, 466. 
persons dealing with such officer bound to take notice 
of his powers, 466. 
Liability for Injuries from Defective Highways. 
what defect sufficient to charge corporation, 218. 
what inclination of sidewalk is not a defect, 438. 
License Tax. 
power to tax employees construed not to include rail- 
road companies, 56. 
Notice of Defect in Highway. 
notice to marshal not notice to the city, 218. 
Nuisances, abatement of. 
ordinance for summary removal of a nuisance, 74. 
Ordinances. 
reasonableness of; Town of State Center v. Barenstien 
273; note to same case, 274. 
ordinance fixing peddler’s license is not unreason- 
able and void, 273. 
what ordinanees deemed reasonable, 274, 275. 
what deemed unreasonable, 274. 
Police Regulations. 
licensing bawdy houses, 235 
Street Improvements. 
damages to abutting property owners from the erec- 
tion of a bridge, 64. 
liability of, for damages in grading highways; Har- 
man v. City of Omaha, 129; note by Gideon D. Bantz, 
*« 
liability of, for casting surface water upon private 
land; Heth v. Fond da Lac, 132; note to same by 
Gideon D. Bantz, 134. 
not enjoined from increasing flow of surface water, 
Pod 
liability of property owners for damages to pero 
incurred in making street improvements, 513. 
—_ equitable, owner may recover full compensation 
513. 
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MUNICIPAL CORPORATIONS—Continued. 
Torts of. 
not responsible for negligence of board of health; 
Bryant v. St. Paul, 33; note to same case by W. F. 
Eliot, 34. 
Ultra Vires Contracts. 
lease made without specific authority in charter, 
ultra vires, 213. 
not bound by act of agentin excess of his authority, 





NATIONAL BANK. 
individual liability of stockholder for voluntary as- 
sessments rendered necessary by increase of capital 
stock, 15. 
sale of its stock to its own officers when valid by 
estoppel, 346. 
ratification of such sale by bank, 346. 
NATIONAL CODE OF PROCEDURE, 
establishment of, advocated, 101. 
NATIONAL CORPORATIONS. 
article by Russell H. Curtis, 428. 
NECESSARIES. 
See HUSB.ND aND WIFE. 
NE EXEAT. 
whut threats to go abroad are a sufficient ground for 
a, 351. 
NEGOTIABLE PAPER. 
actions against makers and endorsers; article by Wm. 
Archer Cocke, 6. 
party bound to make payment cannot take up and re- 
issue it, 58. 
power of bank president to certify checks, 145. 
power of bank president to bind bank by endorsing 
negotiable paper, 145. 
rule in Ex parte Waring, 460. 
right ot holder of bill of exchange in respect of col- 
lateral securities in cise of bankr uptcy ot both 
both drawer and acceptor; Ex parte Deaver, 460; note 
to sume Cause vy Gideon D. buntz, 464. 
power of school commissioner to issue promissory 
note for supplies, 513. 
action may be brought before maturity for non-ac- 
cepiance, 404. 
Attorney's Fee. 
separ ite action necessary to recover attorney’s fee 
provided for in promissgry note, 405. 
Days of Grace. 
actions before expiry of, 403. 
Liability of Endorsers. 
endorser liable where maker is a fictitious person, 343. 
action against, before time for notice to reach him, 
NEGATIVE TESTIMONY. 
See EVIDENCE. 
NEGLIGENCE. 
the fact that insurance was paid on damaged property 
constitutes no defense by a wrung-doer fur his neg- 
ligence, 295. 
liabilty of public caterer for a for supplying 
guests with unwholesome food, 297 
the negtigent use of one’s property; ; the neighbor to 
whom duty is due; article trom Law Journal (Lon- 
don). 382. 
Boom Company. 
held to a Same of care equal to that of a common 
carrier, 
Cumin, 
contributory negligence induced by defendant’s mis- 
conduct no excuse, 159. 
of owner of cattle killed on a railway track; Atchison, 
etc. R. Co. v. Shaff, 250. 
use of sidewalks by children in play is not, 263. 
of wa while his masteris urging him to “hurry 
up,” 3 
of owner’s of animals in allowing them to run at 
large, 399. 
Master and Servant. 
liability of railway company to employee for injuries 
from defective appliances; Atchison, etc. R. Co. v. 
Wagner, 51. 
what risks assumed by employee, 51. 
master not an insurer of machinery, 51. 
but bound only to exercise reasonable care, 51. 





NEGLIGENCE—Continued. 
presumed to havedone+o untilthe contrary appear, 
51. 


proof of a single defective operation not sufficient, 51. 

grounds on which master’s negligence predicated, 51. 

railroad company, when liable to father of minor em- 
ployee tor negligent injury, 57. 

— non-resident master liable for servant’s injuries, 


duty to caution inexperienced servant in dangerous 
employment, 74. 

liability of master when he delegates duly to a ser- 
Vautuas agent 74. 

mail agent not a fellow servant with railroad em- 
ployee, 321. 

contributory negligence of serv ant while his master is 
urging him to “hurry up,” 352. 

enginecr and brakeman on different trairs are fellow- 
servants in the same common employment, 369. 

liability of master to servant for injury happening 
from negligence of fellow-servant, 449. 

Municipal Corporations. 

duty of county under a statute to repair bridges over 
which it has control extends to bridges built by the 
township, 255. 

what inclination in a sidewalk is not a defect, 438. 

county not liable tor negligence of poor house physi- 
cian, 471. 

injury. to passenger deviating from travelled path, 
43. 


Presumption. 
of care on part of plaintiff arising from instinct of 
self-preservation, when not entitled to weight, 218. 
Proximate and Remote Cause. 
driver ordering boys oft a car held the remote cause 
ot injury, 3%. 
Railway Companies.. 
comments on the slaughter of railway brakemen, 397, 
railway st tion platform higher than steps of coaches, 
prima facie evidence ot negiigence, 219. 
accidents from dissimilar car couplings not negli- 
gence, 219. 
whether running at prohibited rate of speed is t» be 
deemed the proximate cause of an injury produced 
by an engine becoming derailed 243. 
liability for killing cattle under Kansas statute; when 
company bound to fence; compliance with express 
terms of statute necessary; how railroad must be 
“enclosed;” killing animals at station grounds; 
duty to construct barriers near unfenced grounds; 
burden of proot on company; contributory negli- 
gence of the owner; Atchison. etc., R. Co. v. Shaft, 249. 
contributory negligence of owner of animals in allow- 
ing them to run at large, 399. 
not liable for negligence of eee company whose 
bonds it has guar rante ed, 53 
negligent injuries at railway soning 0 1. 
hor-e of travelier frightened by moving brakes of 
train standing at crossing. Penn. R Co. v. Horst, 
531; note to same case by Charles Chauncey Savage. 
532. 


liability for injury to traveler through negligence of 
flagman at ruilway crossing, | 

negligence for railway company to allow combustible 
materials to accumulate on its land near its track, 


railway switch on public street when a nuisance to 
abutting property owner, 58. 
Real Property. 
railway switch on public street, when a nuisance to 
abutting property owner, 53. 
liability of property owners for injury from defective 
coal hole in side walk, 235, 382 
See CA RIE S OF PASSENGERS; COUNTY; MUNICIPAL 
COR PORATIONS ; TELEGRAPH COMPANY. 
NEIGHBOR. 
the neighbor to whom duty is due; article from Law 
Journal (London,) 382. ‘ 
NEW TRIAL. 
granted where verdict not sustained by evidence, 51, 
when not granted because jury was not sworn, 222. 
whether granted to enable plaintiff to recover nom- 
inal damages merely, 159. 
See TRIALS. 
NEWSPAPERS. 
privileges of, against actions for libel; article by 
Gideon D. Bantz, 86. 
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NEWSPAPE %S—Continued.. 
limits of right of the press to comment on the charac- 
ter of candidates for office, 118 
Michigan’s new law of libel, 180. 
See SENSATIONAL NEWSPAPERS. 
NOISE. 
when enjoined as a nuisance, 305. 
NOMINAL DAMAGES, 
whether new trial granted to enable plaintiff to recover 
nominal damages merely, 159. 
See DAMAGES. 
NON-USER. 
of easement for more than twenty years, how far evi- 
dence of abandonment, 536. 
NORTHEASTERN REPORTER. 
notice of this new venture in legal journalism, 325. 
NOTICE. 
facts sufficient to put party on inquiry is, 15. 
record of agreement to sell subject to an incumbrance 
is notice of it, 15. 
notice by possession through tenant, 15. 


power of bank president to receive notice for the 
bank, 145. 
upon what notice corporate meetings called, 465. , 
See MUNICIPAL CORPORATIONS, 
NUDUM PACTUM. 
warranty after sale is a, 2! 
NUISANCE. 
railway switch on public street when a nuisance to 
abutting property owner, 58. 
wooden building when summarily removed as a nui- 
sance under municipal ordinance, 74. 
nuisance in highway; right of travelerto look at the 
stars if he likes, 120. 
ailanthus tree held to be, 261. 
railway company fnust not exercise its statutory pow- 
ers SO as to commit a, 277. 
covenant in a deed against nuisances held not to in- 
clude a livery stable, 366. 
Bawdy House. 
action by adjacent property owner for damages for 
the nuisance of keeping a bawdy house; detense of 
license under municipal ordinance loss; of rents as 
damages, 235. 
‘Noise and Vibrations 
a roller coaster or gravity railroad enjoined as a nui- 
sance, 305. 
OBITUARIES. 
Oscar Fitzallen Moore, 221. 
Richard T. Merrick, 221. 
Henry R. Selden, 301. 
Emory A. Storrs, 282. 
OBSCENE LITERATURE. 
sufliciency of indictment for publishing; need not set 
out obscene matterat length. Com. v. Wright, 488; 
note to same case by Addison G. McKean, 438. 
OCCUPATION TAX. 
See TAXATION. 
OFFICER. 
Public officer may he reimbursed for money advanced 
on first liability of his principal, 13. 
de facto officer not entitled to salary, 135. 
OLEOMARGARINE. 
See CONSTITUTIONAL Law, sub-title Police Regulations. 
OPERA. 
protecting an opera which holds ‘eed the sovereign of 
another country to ridicule, 12: 
OPINIONS, 
observations on long opinions, 349. 
See EVIDENCE. 
ORAL ARGUMENT. 
observations of S. A. McClung before Pittsburgh Bar 
Association, 80. 
ORPHAN’S COURT. 
statute of limitations applied by way of analogy in 
Pennsylvania Orphans Court, 438. 
OVERLAPPING GRANTS. 


effect of conveying to different person’s land convey- 
ed in overlapping grants, 416. 





PARENT AND CHILD. 
when railroad company liable to tather of minor em 
ployee for negligent injury, 574 
father’s agreement to support illegitimate child en- 
forcible by child, 74. 


specific performance of a contract to make a child 
one’s heir, 76. 


quantum of evidence to establish parol contract by 
father to devise land to son in payment for support, 
399. 
PARLIAMENTARY LAW. 
power of a provincial legislative assembly to suspend 
amember for obstructing its deliberations, 43. 
PARTIES. 
stockholder not permitted to defend unless corpora- 
tion refuses, 235. 
PARTITION. 
not a matter of discretion, but of right, 75. 
sum charged upon landin partition regarded as per- 
sonalty, 119. 
sale of that portion of a dwelling- house used for busi- 
ness purposes and reservation of the remainder as 
homestead 276. 
horizontal partition of real property, 276, 537. 
reference of issues in proceedings for partition, 288. 
widow’s allottment in a voluntary partition when 
presumed to be in lieu of dower, 369. 
PARTNERSHIP. 
rights of partners inter sesein respect of partnership re- 
alty which is uot heid in firm name, 5s. 
lien of partner on partnership realty, 58. 
action at law by partner against co-purtner not main- 
tainable before partnership settlement, 409. 
partner may not recover from the firm tor his ser- 
Vices, 439. 
when lien not obtainable on funds of inso'vent part- 
nership after appointment ot receiver, 467, 
exemptions not allowed out of partnersnip assets, 
‘ 


dissolution of, by death of partner, 262. 
PARTISANS. 
rewarding with judicial appointments, 518. 
PASSENGER. 
See CARRIERS OF PASSENGERS. 
PATENT. 
See PUBLIC LANDS 
PATENTS FOR INVENTIONS. 
court will order assignment of patent right to receiver 
it, 
PATENT AMBIGUITY. 
when reterence may be made to other deeds and to 
extrinsic evidence to explain, 366. 
PAYMENT. 
party bound to make payment cannot take up and 
re-issue negotiable instrument, 58. 
payment by banker’s check, afterwards dishonored, 
is no payment, 236. 
a of payments; article by H, Campbell 
ac 
appropriation by the debtor, 473. 
by the creditor, 474. 
by the law, 477. 
PENALTY. 
principal not liable for penalty because of unauthor- 
ized infringemeut of copyright by agent, 366. 
PENFIELD, W. L. 
tells us not to lower the flag, 373.] 
PENSION. 
pension money, when not exempt3from fattachment, 
extent of the exemption of pension money from legal 
process, 513. 
PERKINS, ELI. 
what ruined his intellect, 140. 
PHELPS, EDWARD J. 
our new minister to England, 100, 
PLEADING, 
in pleading fraud the facts constituting it must be 
alleged, 159. 
of the doctrine ot recoupment, and the manner of 
pleading this detense, 183. 
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PLEADING—Continued. 
municipal ordinance must be pleaded, 235. 
acomplaint on acontract of guaranty need not aver 
notice of default, as that is matter of defence, 295. 
equitable defences in actions ot ejectment, 304. 
pleading special defenses. Konigsberger v. Harvey, 358; 
note to same case by Eugene McQuiilin, 360. 
Aider by Verdict. 
what detects are aided by verdict; Weiner v. Lee Shing, 
247; note to same Case, 248. 
failure to allege consideration and performance not 
cured by verdict; Weiner v. Lee Shing, 247. 
failure to allege place from which goods taken cured 
by verdict, 76. 
Interpretation. 
rulethat doubtful expressions are to be taken most 
strongly against the pleader still prevails under the 
codes, 44. 
Striking Out. 
striking out sham answer, 244. 
Surplusage. 
petition in action in nature of trover for sand severed 
from realty; McGonigle v. Atchison, 231; note to same 
case, 234. 
Time of Objecting. 
objections to a bad pleading must be seasonably 
made, 5)4. 
See AMENDMENT; IMPLIED ASSUMPSIT. 
POINDEXTER v. GREENHOW. 
comments upon, 202. 
POLICE REGULATIONS. . 
statutes for the preservation of game, 480, 486. 
See CONSTITUPIONAL LAW; LiQuoR LAWS. 
POLICY. 
See INSURANCE. 
POOR PERSONS. « 
fees of counsel appointed to prosecute or defend, 422. 


POWER. 
evidence that testator intended to execute a power. 
441. 


POST-MASTER. 
when cannot recover of railway company for hand 
ling mails as upon an implied assumpsit, 514. 
PRACTI 
proceedings in rem as affected by death of party; arti- 
cle by James VU. Pierce, 65. 
State Courts. 
voluntary appearance to object to jurisdiction not 
equivalent to service of summons, 16. 
when court may overrule motion to dissolve injunc- 
tion and continue until final hearing, 38. 
United States Courts. 
when court will retain affidavit of “illegality” against 
an execution in contormity with Georgia statute, 15. 
establishment of a national code of procedure advo- 
cated, 101 
See AIDER BY VERDICT; APPEAL; APPELLATE PROCE- 
DURE; BILL OF EXCEPTIONS; CIVIL PROCEDURE ; 
CRIMINAL PKOCEDURE; PLEADING; TRIAL. 


PRE EMPTION. 
See LANDS, PUBLIC. 


PREMATURE ACTION. 
article by W. W. Thornton, 401. 
first exception to the general rule, 401. 
second exception, 402. 
actions before expiration of days of grace, 403. 
actions against endorser, 403. 
actions for non-acceptance of bill, 404. 
actions on marriage contracts, 404. 
actions on contracts generally, 404. 
actions on agreements to support, 404, 
actions in respect to lost bonds, 405. 
actions on notes having clause including attorney’s 
fees, 405. 
action where note is fraudulently taken before due, 


conditions precedent, 405. 

collateral securities, 406. 

guarantor, 406. 

contracts of servant, 406. 

ante-dating, 407. 

performance fixed at “latter part of month,’ 407. 





PREMATURE ACTIONS—Continued. 
criminal prosecution, 407.§ 
malicious prosecution, 408. 
prior liability of fund, 409. 
extension, 409. 
performance within specified time, 409. 
splitting demands, 409. 
partnership, 409. 
indemnity, 409. 
credit, 410. 
action on judgment—appeal, 411. 
impertect work, 411. 
liability accruing pending suit, 411. 
waiver, 411. 
PRES!DENT. 
— act as secretary at meeting of corporate trustees, 


PRESIDENT’S MESSAGE, 
recommendation of, ,tonching the reorganization of 
J. 8. Courts, 518. 
concerning the trial of petty federal offences before 
. 8. Commiss.oners, 519. 
concerning the compensation of U. S. Marshals and 
Attorneys, 519. 
PRESUMPTIONS. 
of the payment of a judgment, 56. 
acceptance of trust, when presumed, 240. 
See EVIDENCE; NEGLIGENCE. 
PRINCIPAL AND AGENT. 
See RESPONDEAT SUPERIOR. 
PRIOR LIABILITY OF FUND. 
when fund must be exhausted before action against 
the person commences, 409. 
PRIORITIES. ‘ 
members of building associations withdrawing before 
the commencement of winding up proceeding enti- 
tled to priority, 175. 
See MECHANICS’ LIENS; MORTGAGES. 
PRIVATE INTERNATIONAL LAW. 
effect of marriage and residence of an American in 
France as to his personal property, 376. 
concerning the operation of exemption laws upon in- 
terstate garnishments; articleby R. T. Holloway, 
425. 


foreign chattel mortgage follows the property when 
removed to another State, 467. 
injunction to restrain the prosecution of a claim in 
another State against a citizen of the State of the 
forum for the purpose of evading the domestic ex- 
emption law, 521. 
See INTER-STATE Law. 
PRIVATE RECORDS. 
See E. IDENCE. 
PRIVILEGED COMMUNICATIONS. 
of attorney who represents both parties, 12. 
See EvIvEsCE; LIBEL. 
PRIVILEGE OF COUNSEL. 
improper remarks of counsel to the jury, 47I. 
PRIVY COUNSELLOR. 
a private counsellor practicing at the bar, 41. 
PROBABLE CAUSE. 
See MAL CIOUS PROSECUTION. 
PROBATE PRACTICE. 
See EXECUTORS AND ADMINISTRATORS. 
PR ‘CEEDINGS IN REM. 
how affected by the death of a party; article by James 
O. Pierce, 65. 
PROMISSORY NOTES. 
See NEGOTIABLE*PAPER. 
Proofs of Loss. 
See INSURANCE FI Ff. 
PROPERTY OWNERS. 
liability of for use of property, 235. 
See RE\“L PROPFRrY. 
PROXIMATE AND REMOTE CAUSE. 
damages to dealer in stocks through non-delivery of 
telegraph message when deemed too remote to 3us- 
tain action against the company, 136. 
ee NEGLIGENCE. 
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PUBLIC CATERER. 
liability of, for damages for supplying guests with un- 
wholesome food, 297. 
PUBLIC LANDS. 
when heirs of occupier not allowed to control patent, 
178. 


PUBLIC OFFICERS. 
Resignation of. 
— resignation vacates office without acceptance, 


resigning while insane, 251. 
PUBLIC POLIvY. 
See CONTRACTS; sub-title Validity of. 
PUBLIC SCHOOLS. 
eating pupils from; article by E.C. Whittemore, 


trustee of school corporation in Indiana no power to 
borrow money, 466. 
PUNCTUATION. 
may be changed or disregarded in interpreting stat- 
ute, 298. 
QUANTUM OF EVIDENCE. 
See EVIDENCE. 
QUARRIES. 
covenant not to work, does not run with the land. 
Norcross v. James, 455 
QUEEN’S COUNSEL. 
indiscriminate appointments of, in Canada, 421. 
QUERIES AND ANSWERS. 
an exception to an answer, 299. 
queries, 17, 77, 78, 120, 159, 160, 258, 299, 323, 370, 393, 417, 
418, 443, 539. 
queries answered, 77, 78, 160, 199, 258, 299, 371, 394, 418, 
444, 467, 491, 515, 539. 
QUIT CLAIM DEED. 
effect of quit claim deed of tax title claimant to orig- 
inal owner, 238. 
QUO WARRANTO. 
decree in favor of corporation in suit for injunction, 
when conclusive in subsequent proceedings by 
quo warranto, 236. 
not issued against one not in possession and user of 
the franchise, 537. 
RAILWAY COMPANIES. 
duty of, not to impair drainage of adjacent lands, 179. 
power of the States to regulate railway charges, 254. 
validity and effect of West Virginia statute regulating 
railway charges, 254. 
liability of, for injuries to adjacent iands, 322.) 
comments on the s!aughter of railway brakemen, 397 


not liable for negligence of another company whose 
bonds it has guaranteed, 537. 


railways and the courts; notice of Mr. Gilbert’s book 
so entitled, 59. 


consolidated companies liable since consolidation, 38. 
priority of claims for labor and materials over lien of 
railway mortgage; article by Charles Chauncey Sav- 
age, 125. is 
Connecting Lines. 
associated railways liable as partners; Black v. Fast 
Freight Line, 506; note to same case by H. Campbell 
Black, 507. 
liability of carriers over connecting roads, 507. 
company selling ticket over connecting line acts as 
agent, 59. 
Nuisance by 
must not exercise its statutory power so as to commit 
@ nuisance, 277. 
Railway Construction. 
effect of parol license to enter upon land. Taylor v. 
Chicago, etc. R. Co , 334; note to same case by Adel- 
bert Hamilton, 336. 
Taxation in Aid of. 
rights of consolidated company to receive aid, 440. - 
what deviation of road from projected course will 
forfeit aid, 440. 
See EMINENT DOMAIN; NEGLIGENCE. 
RATIFICATION. 
of contract of infant after majority, 74. 





REAL PROPERTY. 

liability of owner of for its condition, article by Frank 
C. Haddock, 205. 

liability of property owner for injury from defective 
coal holein sidewalk, 235. 

money set apart in lieu of dower is, 536. 

See TRESPASS UPON LAND. 

RECEIVERS. 

foreign receivers cannot intervene and claim attached 
property, 59. 

suits in State courts against receivers appointed in 
United States Courts, 161. 

court will order assignment of patent right to re- 
ceiver, 179. 

prosecution of suit to enforce lien on property in 
hands of receiver appointed in a foreclosure suit, 
without muking him or the trustee in the mortgage 
a party and without leave of court, 282. 

court has no jurisdiction to appoint until there is an 
action pending and appearance of the defendant, 


323. 


when lien not obtainable on funds of insolvent part- 
nership after appointment of receiver, 467. 
RECEN ff PUBLICATIONS, 
American Decisions, vol. 64, 395. 
American Reports, vol. 50, 370. 
Bishop's Directions and Forms, 19. 
Blatchford’s Reports, vol. 22, 133. 
Bradwell’s Reports, vol. 16, 516. 
Deering’s annotated Codes and Statutes of California, 
vol. 3, 395. 
Federal Renorter, vols. 1 to 20,540; vols. 21 and 22, 18; 
vol. 23, 516. 
Flanders’ Constitution of the United States, 419. 
Hawkins on the Construction of Wills, 139. 
Henry’s Admiralty Jurisdiction and Procedure, 138. 
Kansas Reports, vol. 32, 138. 
Lawson’s Criminal Defenses, vol. 3, 516. 
Lawson on Presumptive Evidence, 139. 
Missouri Reports, vol. 80, 138. 
Myer’s Federal Decisions, vol. 9, 395. 
New Jersey Equity Reports, vol. 39, 395. 
Railroads and the Courts, 59. 
Sawyer’s Reports, vol. 9, 18. 
Sharswood and Budd on Real Property, 18. 
Smith on Contracts, Seventh American Edition, 138. 
Stewart on Husband and Wife, 200. 
Tucker’s Manual of Wills, 199. 
Von Holst’s Constitutional History of the United 
States, 1852 to 1856, 419. 
RECORDER OF DEEDS. 
discretion as to the number of persons who shali en- 
joy facilities for searching records, 328. 
RECURDING ACTS. 
unrecorded mortgage good against subsequent as- 
signment for creditors, 178. 
RECOUPMENT. 
of the doctrine of recoupment, and the manner of 
pleading this defense, 1s3. 
RECUSATION. 
appointment in suit by judge who had been of coun- 
sel not void if made prior to recusation, 216. 
RED PEPPER. 
the great red pepper case; a sketch by A. B. M., 384. 
REDEMPTION. 
bill to redeem chattel barred in six years, 179. 
REGISTER OF DEEDS. 
discretion as to the number of persons who shall en- 
joy facilities for searching records, 328. 
REGULATORS. 
concerning a recent outbreak of lynch law in South 
Carolina, 281. 
RELATION. 
when judgments do not relate back to first day of 
term, 490. 


RELEASE. 
bank pressions no power to release claim for the 
bank, 145. 


RELIGIOUS SOCIETIES. 
evidential facts in contests between factions as to 
church property, 441. 
REMAINDERMAN. 
dowress and, not both entitled to homestead, 976. 
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REMOVAL OF CAUSES. 
See CIV!’ PROCEDURE. 
RENEWALS. 
note given in renewal of usurious note is usurious, 
13T. 


REPLEVIN. 
omission to allege place from which goods taken, 
cured by verdict, 76. 
when consignee may Maintain replevin against car- 
rier, ? 
REPORTS. 
suppressing the unofficial publication of court opin- 
ions, 493. 
RESCISSION. 
right of rescission and remedies of vendor where in- 
fant obtains goods on credit by talsely representing 
himself of age, 441. 
RESIGNATION. 
of public officcr vacates ofnce without acceptance, 
when, 322. 
RES JUDICATA. 
decree in favor of corporation in suit for injunction, 
when, conclusive in its favor in subsequent pro- 
ceedings by quo warranto, 236. 
judgment by default, when a barin an action to pre- 
vent diversion of water, 237. 
RESPON DEAT SUPERIOR. 
proprietor of a dry-goods store not liable for the act 
ot a floor walker in causing the arrest of persons 
suspected of theft, 283. 


railway company not liable for negligence of another 
company whose bonds it has guaranteed, 537. 
RESTRAINT OF TRADE. 
condition in deed that land shall revert if used for the 
sale of intoxicating liquors is valid, 1%. 
RESULTING TRUSTS. 
See TRUS7s. 
RIEL, LOUIS. 
indictment against for treason, i22. 
points in the case of, 373. 
an English view of the points in, the case of, 446. 
RIPARLAN OWNERS. 
See WATER. 
RIPARIAN RIGHTS. 
u“ est touching riparian rights, jury, may consider 
cal characteristics of ground, 257. 
who entitled to island which washes away and re- 
orms, 257. 
RIVERS. 
title to the sale of the bed of navigable rivers, 369. 
grant of land including the bed of the river, 3€9. 
power of legislature over navigable rivers, 369. 
ROBERTSON, HON. SAWNIE. 
t ae as Judge of Supreme Court of Texas, 


SALE OF LAND. 
description in power of attorney, when cured by de- 
scription in deed, 16. 
SALE OF PERSONAL PROPERTY. 
purchaser estopped by non-performance of condi- 
rome 4 of purchase from setting up breach of warran- 
ty. 3 
vendor of personalty on a, no title against 
creditor of vendee, when, 55, 
effect of sale of interest by one co-tenant of chattel,97, 
when sale regarded as a sale by inspection and not by 
sample, 179. 
no implied warranty in case of sales by sample, 179. 
vendor and purchaser—insurance; article by James 
Bicknell, from the Canadian Law Times, 353. 
right of rescission and remedies of vendor where in- 
fant obtains goods on credit by falsely representing 
himself of age, 441. 
Conditional. 
when exemplary damages given for retaking personal 
property sold conditionally; Van Wren v. Flynn, 49; 
note to same case by Gideon D. Bantz, 50. 
sale of chattel on condition that it prove satisfactory 
and subsequent insolvency and assignment of ven- 





SALES OF PERSONALTY. 
See STATUTE OF FRAUDS. 
SALES OF REAL PROPERTY. 
of the purchasers right to a good title, and how it 


may be waived; article reprinted from Canadian 
Law Times, 164. 


vendor and purchaser—insurance ; article by James 
Bicknell, in the Canadian Law Times, 3 353 
SAMPLE. 
See SALES OF PERSONAL PPOPERTY. 
SCHOOLS. 
See PUBLIC SCHOOLS. 
SCHO JL COMMISSIONERS. 
power of to issue promissory note for school supplies, 
513. ; 


SEAL. 
contract of cor ont ation employing atime-keeper need 
not be under, 
SEAMAN. 
liability of ship owner for failing to furnish surgical 
attendance to injured seaman, 296. 
SEAMEN’S WAGES. 
when voyage deemed to have terminated, 38. 
rate of wages where mate is disrated, 39. 
articles sold to seamen, how far allowed as off-set, 39. 
SELDEN, HENRY R. 
obituary sketch of, 30 
SELLING LIQUOR TO MINOR. 
in prosecution for selling liquor to a minor, knowl- 
edge of non age not inferable from physical ap- 
pearance in case of a youth of sixteen, but must be 
proved, 97. 
SENSATIONAL NEWSPAPERS, 
validity of Texas statute taxing the occupation of 
selling sensational newspapers; Thompson v. State, 
435; note to same case by Eugene McQuillin, 436. 
SEPARATE ESTATE. 
See MARR WOMAN. 
SERVICE OF PROCESS. 
manner of serving on party who refuses to accept 
copy, 17. 
SERVITUDES. 
right to take and use water; right of entry on sub- 
jected estate, 76. 
SET-OFF. 
against State in suit against tax collector, denied, 238. 
SEWING MACHINE, 
taxation of sewing machine kept for hire, 369. 
SHERIFF. 
when statute of limitations begins to run in respect of 
an action On his,bond for non-paymentof money, 177. 
SHERIFF’S RETURN. 
conclusive onfquestion of corporate insolvency in 


motion against stockholder under Missouri statute, 
196. 


SHIPPING. 
See ADMIRALTY LAW 
SHYSTERS. 
in Chicago, 538. 
SITTING IN DHARNA. 
concerning the Hindoo practice of killing or injuring 
one’s self or members of one’s family to cause pay- 
ment of a debt, 79. 
SLANDER. 


words not actionable per se; plaintiff must show facts 
making them actionable, 16. 


evidence as to meaning of words used, 16. 
SLEEPING CAR COMPANIES. 

occupation tax upon is not unconstitutional, 320. 
SMALL POX. 


withdrawal of a juror because he has been in a house 
infected with, 349. 


SOLE TRADERS. 

article by A. J. Donner, 47. 
SOUTHERN LAW TIMES. 

notice of this new venture in legal journalism 
SPECIAL DEPOSIT. 

See BANKS AND BANKING. 


} 





bof 





Vou. bit 


THE CENTRAL LAW JOURNAL. 561 








SPECIAL LEGISLATION. 
See CONSTITUTIONAL LAW. 
SvECIFIC PERFORMANCE. 
of contract to make a child one’s heir, 76. 
not granted to compel the assignment of a lease 
where the consent of the lessor is a prerequisite to 
the right, 238. 
quanium of evidence required in actions for, 514. 
contract to deliver corporate stock, 275. 
SPLITTING DEMANDS. 
doctrine that the demand cannot be split into two 
causes of action, 409. 
STAR CHAMBER. 
the star chamber and court of high commission, 80. 
STATE. 
not subject to set off in action against tax collector, 
293 


STATUTE OF 
must be pleaded, 16. 
parol contracts to convey land voidable only, 16. 
promise to pay debt of another; parol undertaking to 
ndemnify constable for levy, 515. 
Acceptance of Goods Sold. 
acceptance takes the case out of the statute. P 
"7be 32; note to same case by H. Campbell 


Interest in Land. 


contracts for the sale of standing timber not within 
the statute, 514. 


Parol Agreement to Convey Land. 
compensation for refusing to perform such agreement 
when consideration hus passed, 76. 
STATUTE OF LIMITATIONS. 
does not run against action for general deposit, 13. 
when statute begins to run against an action for 
breach of a covenant of seisin, 176. 


when, begins to run in respect of action for damages’ 


caused bv road-bed of railway, 177. 

when beginsto run in respect of an action on a sher- 
iil’s bond for non-payment of money, 177. 

bill to redeem chattel barred in six years, 179. 

limitation of actions for conversions; article by A. J. 
Donner, 245. 

title when vested by adverse possession. Parker v. 

. Metzger, 341; note to same case by Gideon D. Bantz, 
344. 


applied by way of analogy in Pennsylvania Orphan’s 
Court, 438. 
Color of Title. 
devise of lands under words of general description 
does not constitute color of title. Holbrook v. For- 
sythe, 170; note to same caseon the subject of title by 
Eugene McQuillin, 171. 
Torts. 
cause of action for injury to real property accrues 
from date of injury, and not from date of act produ- 
cing it. Mitchell v. Darley Main Colliery Co., 148; note 
to the same by W. W. Thornton, 153. 
STATUTES. 
Interpretation of. 
when the word “may” is to read “shall,”’ 203. 
when the word “or” is to be read “and,” 238, 238 
punctuation may be changed or disregarded, 298. 
where the statute contains repugnant clauses, 327. 
Repeal of. 
repeal of legislative grant of ‘franchise in pursuance 
of reservation of right to repeal on a condition 
named; whether appeal is effectual is a judicial 
question, 14. 
effect on special charter of subsequent general law, 
254. 


STEAD, MR. 
the criminal prosecution of Mr. Stead, editor of the 
Pall Mall Gazette, for abduction and indecent assault, 
231. 
prosecution of for abduction and criminal assault, 
wie 
STENOGRAPHER. 
transcript of stenographie report of testimony of 
dumb witness taken down by interpreting his signs, 
admissible in evidence, 243. 
STOCK GAMBLING. 
Ohio bill to prevent dealing in options, 20. 





STOCKHOLDER. 
See CORPORATIONS. 
STORRS, EMORY A. 
obituary sketch of, 282. 
STORY, WM. W. 
how he missed being a great lawyer, 200. 
STRIKING OUT. 
striking out sham answer, 244. 
SUBROGATION. 
when purchaser at void administrator’s sale subro- 
gated to rights of creditors, 368. 
rule in ex parte Waring 460. 
right of holder of billof exchange in respect of col- 
lateral securities in case of bankruptcy of both 
drawer and acceptor. Ez parte Deaver, 460; note to 
same case by Gideon D. Bantz, 464. 
SUBSTITUTION. 
of new mortgage for old one, 296. 
SUICIDE, 
effect of, upon a life insurance policy; article by 
Charles Burke Elliott, 378. 
“SUMMER.” 
means the warmest season of the yeur, 137. 
SUMMONS. 
manner of serving on party who refuses to accept 
copy, 17. 
SUNDAY. 
rights of a person suffering an injury when violating 
the Sunday law; article by W. W. Thornton, 525. 
SUPERVISORS. 
See COUNTY SUPERVISORS. 
SUPREME COURT OF UNITED STATES. 
jurisdiction of; see JURISDICTION. 
SURETYSHIP. 
actions against makers and endorsers of negotiable 
notes; article by William Archer Cocke, 6. 
effect of wife’s holding note of husband and consent 
ing to his discharge in bankruptcy, 215. 
validity of contract of suretyshbip in case of loan by 
wife to husband, 215. 
wife’s real estate exempt from husband’s debts al- 
though he aid her in procuring it, 215. 
agreement of bank president to give notice to surety 
of the default of principal not binding on bank, 146. 
indemnifying one for becoming surety in a criminal 
bail bond, 387 
See GU4RANTY. 
SURFACE WATER. 
municipal corporation, when not enjoined from in- 
creasing flow of surface water; Heth v. Fond du Lac, 
132; note to same by Gideon D. Bantz, 134, 
SURPLUSAGE. 
See PLEADING. 
SURROGATE. 
in New York, not ajudge or justice within the retiring 
act, 536 
SURVIVAL OF ACTIONS 
where tort is waived and action brought on implied 
assumpsit for reasonable value, 234. 
SYNDICATE. 
sale of bonds of municipal corporation when unau 
thorized and void, 512. 
TAX COLLECTOR. 
state not subject to set-off in suit against, 238. 
TAX TITLES. 
effect of quit-claim deed of tax title claimant to orig- 
inal owner, 238. 
TAXATION. 
sale for taxes which have been paid may be enjoined, 
29 
of stock in trade, sewing-machine kept for hire, 369. 
taxing occupations which are injurious to the public; 
Thompson v. State, 435; note to same case by Eugene 
MeQuillin, 436. 
county not liable to refund taxes illegally collected 
for state or school purposes, 441 
in aid of railway companies; See RaAILwAY COMPAN 
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TA XATION—Continued. 
Assessment. 
telephone companies assessed as an entire system and 
not in respect of particular attachments, 256 
personalty of lunatic, at what place assessed, 538. 
See also CONSTITUTIONAL LAW; MUNICIPAL CORPORA- 
TIONS. 
TAYLOR ON EVIDENCE. 
the author and the book, 374. 
TELEGRAPH COMPANY. 
direction of sender to deliver message at a particular 
place should bein writing, 135. 
delivery to wife of the address in case of his absence 
from the city, 135. 
keeping employees informed of time of closing other 
offices, 1: 
liability-not that of a common carrier, 135. 
damage to dealer in stock through non-delivery of 
message deemed too remote to sustain action, 136. 
obligation to give public notice of the time of opening 
and closing their offices, lel. 
not liable for loss on prospective contract, 197, 
TELEPHONE. 
contracts by, legal, 79. 
TELEPHONE COMPANIES. 
assessed for taxation as an entire system, 256. 
TESTAMENTARY CAPACITY. 
See WILLS. 
THREAT. 
See DURESS. 
THREATENING LETTERS. 
statutory offense of senuing threatening lettersa dif- 
ferent offense from that of libel, 197. 
TICKET. 
See CARRIERS OF PASSENGERS. 
TITLE. 
to maintain action for trespass upon land, plaintiff 
must show title when injury is to treehold, 240. 
in complainant’s answer to sustain injunction, must 
be established, 2)5. 
TOLLS. 
when right of corporation to exact tolls for perform- 
ing a public service accrues under its charter, 490. 
TOO LONG. 
observations on the opinions of Mr. Justice Green, of 
the Supreme Court of Appeals of Virginia, 349. 
TOOMBS, GEN. ROBERT. 
illness of, 444. 
TORRENS. 
sysfem of land transfer expiained, 221, 281. 
TORTS. 
liability of justice of the peace tor damages, 77. 
when cause of action for a tort accrues so as to put in 
motion the st«tute of limitations. Mitchell v. Darley 
Main Colliery Co., 148; note to same by W. W. Thorn- 
ton, 153. . 
fresh injury arising from original tort; article from 
Irish Law Times, 503. 
TOUTERS. 
in Chicago, 538. 
“TOWN.” 
may include corporated city, 258. 
TRADE FIXTURES. 
See FIXTURES. 
TRADE MARK. 
use of name of a place by a subsequent owner of the 
place not enjoined, 240. 
TRESPASS. 
when exemplary damages given for retaking personal 
property sold conditionally, Van Wren v. Flynn, 49; 
note to same case by Gideon D. Bantz, 50. 
owner of goods seized for debt of another entitled to 
indemnity frem the debtor, 156. 
measure of damages for cutting logs on another mans’ 
land by mistake, 197. 
TRESPASS UPON LAND. 
severing sand fromthe realty; McGonigle v. Atchison, 
231; note to same case, 234. 
< -o must show title where injury is to freehold, 





TRESPASS UPON LAND—Continued. 
measure of damages where one miner encroaches upon 
anothers land and gets his minerals, 490. 
liability of railway companies for injuries to adjacent 
lands, 322. 
TRIAL BY JURY. 
a lawyer’s testimony concerning unjust verdicts,442. 
rights a see CONSTITUTIONAL LAW; CRIMINAL PROCE- 
DUR 
TRIAL pn Ss 
discussion of sy stem of trial justices in South Caro- 
lina, 261. 
TRI\LS. 
error to allow jury to decide upon their personal 
knowledge, 142. 
discretion of court in organizing jury, 256. 
Examination of Witnesses. 
principles on which pothetical questions are put to 
expert witnesses, 391 
the art of cross- examination, 468, 
Instructions. 
instructing upon the weight of evidence, 297. 
error to authorize jury to find on their 


knowledge, 515 
Misconduct of Counsel. 

quoting to the jury an admission made to the oppos- 
inge¢ unse! while drunk, 391. 

argume ttojury; duty of court to _prevent counsel 
from traveling out of the re cord, 277. 

whi ss a witness testified to is a question for the jury, 
439. 

attorney’s evidence inadmissible in such a case, 440. 

misconduct of counsel in arguing.-to the jury, 447. 

privilege of counse! in, 471. 


TROVER. 
for conversion of sand severed from realty ; McGoni- 
gle v. Atchison, 231; note to same Case, 2: 
tor shares of corporate stock; Budd v. 
Street R. Co., 270; note to same Case, 272. 
for ‘a acquired by fraud for sale on commission, 
351. 


personal 


Multnomah 


when teuant may maintain trover against landlord 
tor trade fixtures, 369. 
TRUSTS. 
parol evidence of an executed parol trust when ad- 
missible, 39. 
express trusts in lands proved by parol, 240. 
may be proved by contemporaneous declarations of 
trustor, 210. 
acceptance of parol trust, when presumed, 240. 
Resulting. 
circumstances under which a trust is held to result by 
operatiox of law, 298 
TURKEY. ° 
hints from the Turkish code, 492. 
TWENTY-FOUR PAGES. 
enlargement of the CENTRAL LAW JOURNAL to &% 
pages; prospects for the tuture, 301. 
ULTRA VIRES. 
See CORPORATIONS, sub-title Ultra Vires; ESTOPPEL; 
MUNIC.PAL COKPORATIONS. 
UNITED STATES ATTORNEYS. 
recommendation of the President concerning the 
compensation of, 519. 
UNITED STATES COMMISSIONERS. 
trial of petty federal offences before, 519. 
recommendation in the President’s annual message, 
519. 


UNITED STATES MARSHALS. 
recommendation in the President’s message touching 
the compensation of, 519. 
UNITED STATES SUPREME COURT. 
comments on the docket of, 444. 
UNPROFESSIONAL ADVERTISING 
comments upon, 469. 
UNSWORN JURY. 
new trial, when not granted because jury was not 
sworn, 222. 
UNWHOLESOME FOOD. 


liability of public caterer for damages for supplying 
guests with unwholesome food, 297. 
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USURY. 
not usury for borrower to make good to lender what 
he will lose by withdrawing money from savings 
bank, 23. 
giving one employment in consideration of loan of 
money, not usury, 23. 
substitution of new bills for old ones does not efface 
taint of usury, 137. 
VALUE. 
evidence of particular sales of land not admissible to 
establish market value, 275. 
VENDOR AND PURCHASER. 
insurance; article by James Bicknell in the Canadian 
Law Times, 353. 
See SAL~S OF PERSONAL PROPERTY; SALES OF REAL 
PROPERTY. 
VENDOR’S LIEN. 
waived by taking independent security, 256. 
VERDICT. 
new trial not granted where verdict not supported by 
evidence, 51. 
comments upon the uncertainty and unjustness of 
verdicts, 61. 
comments on the verdict in the case of Cluverins, 181. 
a lawyer’s testimony concerning unjust verdicts, 445° 
See PLEADING, sub-title Aider by Verdict. 


VIBRATION. 
when enjoined as a nnisance, 305. 
WAITE, CHIEF JUSTICE. 
visit to England, 302. 
an apology for his shabby treatment by the English 
bar, 350. 
WAIVER. 
when provision in policy for submission to arbitra- 
tors deemed waived, 99. 
how the purchaser’s right to a good title may be 
waived, 164. 
of right of trial by jury in criminalcases. In re Staff, 
227; note to same case, 230. 
defendant in criminal case cannot waive right of trial 
by jury, etc , 320. 
of tort, and, action for reasonable value on an implied 
assumpsit; McGonigle v. Atchison, 231; note to same 
case, 254. 
of right to bring ejectment against railway company 
which has entered upon land in pursuance oO! own- 
er’s license, 336. 
See ABANDONMENT; INSURANCE; 
LIEN. 


FIRE; VENDOR’S 


WARRANT. 
irregularity is no ground of discharge on habeas cor- 
pus, 276. 
WARRANTY. 
purchaser estopped by non- performance of conditions 
of purchase from setting up breach of warranty, 39. 
purchaser at judicial sale may ca'l the seizing credit- 
or in warranty to defend, etc., 77 
not implied in case of sales by sample, 179. 
after sale a nudum pactum, 257. 
in action for breach of, scienter need not be alleged and 
proved, 257. 
“warranted satisfactory in every respect,’’ 470 








WASTE. 
injunction restraining tenant committing,.99. 
WATER. 
right to take and use water on another’s estate, 76. 
unreasonable use of, to the injury of another riparian 
owner. actionable, 137. 
duty of railway companies not to impair drainage of 
adjacent lands, 179. 
in contest touching ripari /n rights, jury may consider 
physical characteristics of ground, 257. 
who entitled to island which washes away and re- 
forms, 257. 
WESTBROOK, HON. THEODORE R. 
death of, 349. 


WHARTON, DR. FRANCIS. 
portrait and biographical sketch of, 2). 
WIDOW. 
judgment of probate court distributing exempt prop- 
erty of, void, 467. 
WILL. 
ar that the testator intended to execute a pow- 
limitation for lite with superadded power of sale, 257. 
oe to procure masses for the repose of the soul, 
OWN, 


evidence of testator’s mental condition subsequent to 
the execution of the will, when admissible, 467. 
Ante- Mortem probate laws unconstitutional. Lloyd v. 
Wayne, 9. 
Drafting. 
parts of same will on separate pieces of paper. Ba- 
ker’s Appeal, 508; note to same case by Eugene Me- 
Quillin, 511. 
when a will is deemed “signed atthe close thereof,”’ 
reference to amendment on another page, 508. 
WITNESSES. 
competency of grand jurors as witnesses under stat- 
utes; article by M. “. Hopkins, 104. 
husband and wife may be witnesses against each other 
in criminal prosecutions, when, 257. 
See EVIDENCE, sub-title Competency. 
WORDS AND PHRASES, 
definition of the word “child” in a penal statute, 221. 
“town” may include corporated cities, 258. 
meaning of word “chart” in statutes relating to copy- 
right, 365. 
when the word “for’’? means “‘during,’’ 370. 
WORK AND LABOR DONE. 
action for work and labor done, not premature, al- 
though not well done, 411. 
waiver of right to object that action has been prema- 
turely brought, 411. 
partner Cannot recover of firm for services, 439. 
WRIT OF ERROR 
right of plaintiff in error to dismiss writ of error not- 
withstanding objection of creditor, 137. 





